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own plan: and even if he had, the lapſe of 
ſo many years, and the. variety of important 
queſtions relative to EVIDENCE which has 
been diſcuſſed ſince his death would have ren - 
dered ſome conſiderable additions very mate- 
rial. To give this extenſive title of 15 

dence as fully and ſyſtematically as poſſi wh = 
been the endeayour of the reli editor. 
Profeſſional men will diſcern loads; that no 
little time and reſearch muſt have been neceſ- 
ſary for executing ſuch a deſign in any = 
| ſuitably, Much time has accordingly been 
employed, and interruptions | have occurred 
which have ſuſpended the progrefs of the 
work. A more particular explanation of theſe 


| will not be deſired; if the Profeſſion ſhall ſee 
| reaſon to believe, that not much of voluntary 


inattention can be imputahle. The editor. 
would certainly have wiſhed to have publiſhed *. 
the whole, (agrecably to the expectations which 
he enteftained), at a period earlier from the 


commencement of the undertaking. than hass 


Ins: paſſed ; but not EYE. found i it poſſi- 
42 e 


po ellcds. in che origi⸗ 8 
nal ſtate of it, the ſanction of a deſer vedlyx 
great name. It is much to be regretted hat 
it's learned Author did not live to complete his 
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has been induced by the requeſt of the 
Proprietors, of whoſe candour and patience 
during ſo long a delay he is ve 
og two Volumes: which com pris the 
Principal diviſions of the fubject. The re- 
mainder he hopes to finiſh ſo that it may be 
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ready for publication by the end of the winter. 
Jo the completion of the work, a full Nader o 
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T5 is "the pate of ALA hat althoug' when it 8 
died in the juſt extent, it_ is capable of exciting the belt, 
faculties of the human mind, whatever their native force or 
cultivation, to a moſt vigorous, uſeful, and honourable e ”... 
tion, ſtil the Celebrity acquired by it is confined within theses 0 
ſame Limits which. bound the municipal Inftitotions effta-' 
_ bliſheq' in the Country . of its reſpective Profeſfors. Anek 


their Value relking in the Profeſion itſelf, the public 
ration and Curioſity hardly ſurvive a few Years: and | 
Memory of any eifcumlfances not girefly included in the. : 
profefMional Hiſtory of the perfon ſoon fades and.vanithesy ' 8 
however eminent the ſtation, and however - great and __ 0 
cuous the Abilities: while in other Profe ſſiom and Emplay= - 5 25 
ments, equal, or even inferior Talent may render the 2 N 
ſeſſor of them illuſtrious in every. Eivilized 0 Natida , and gn 8 


an Intereſt and Permaneney. & fo the minuteſt Particulars re- 7 


* 


much oftener has Martial been remembered _ 1 r phe 
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i theſe, While the Labours of the Lawyer are eſtima- 5 5 ws 
ted in proportion, to their national” Utility, the Judgment Ws"; 


ſpecting his Perſon, his Family, and his private Life How 5 | 5 
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1 Ful | With what frequency will the Name of Gay oct. 
„do our Pofterity, if compared with that of Coke / Ho 
© __- does theexaGineſeof out Father with regard to Swift 
- ' + "ſtrike us when contraQed with 6ur ſcanty Information re- 
FF. © © __ ſpeQiing Sir Matthew Hele/ In the military Profeſſion, whe- _ 
...__ ther by Sea or Land, the Frophy beams with diffuſive ſplen- _ 
1. dor. In the elegant and captivating Arts of Painting, Seulp- 
ture, and Muße, the public Ear catches with eagerneſs every 
tllight Memorial of a favoured Artiſt” In the grave and fe- 
tired Studies of Theology and Medicine the biographical" in- 
formation of perſons eminent in either will be found leſs de- 


fective than of perſons proportionably remarkable for their ap- 


\ 


ad * * » - 


>  _  Plication and knowledge in the Law. .  -. 
„„ Of this Difference, in prejudice of the Law, when, com- 
pPeared with any other liberal purſuit, a Difference mortifying 
23²ãòſäiingdeed, if Fame were the beſt Reward of human Actions, 

. THE AUTHOR or THE LAW or EVIDENCK is a com- 


F po Example. . At the diſtance of ſixty-two years from his 
Death, though he filled a diſtinguiſhed tation, both in Ireland 
_____.**-» and England, with Abilities adequate to the greateft, my pri- 
vate Reſearches, public Enquiries, and the obliging aid of 
bother, leave me ſtall uninformed of the immediate Proge- . 
| _ * .__ © Hitory of the Lord Chief Baron Gilbert: though, from the 
Arms upon his Tomb-ftone at Bath, a Conſanguinity may be 
--- | eonjeQtured between our Author and John Gilbert, of Wood-. 
Ferd, in Eſſex; to whom, in 1609, part of the ſame Arms | 
Was confirmed.  _ VVV 
Neither the Genera! Biography nor the Britiſh contain. his 
Name; however evidently moſt worthy to have graced both. ' _ 
And by the inadvertence of his Contemporaries we are left 
ignorant of the Place of his Birth, his Education, and of 
every thing, a, ſingle Eſſay excepted,. which does not falt 
| within the Line of his Profeſſion. It does not appear that he 
was a Eraduate in either Univerſity :. yet his education we may 
W. juſtly infer to have been liberal. His Improvement in general 
* - +, Knowledge in the great branches of liberal and nſeſu] Learn- 
__ ing is ſtrongly indicated in ſuch of his Remains as have been 
= I The Date of his Birth muſt be referred to 1674, as ap- 7 
=: gue of . pears by a compariſon of his Age and the Year of his Death ? 
be. in the Epitaphſubjoined to this Account, and is confirmed by 
Lord RayMonD. The Year of the Birth is always expe- 
dient to be inſerted in monumental Inſcriptions, as well as the 
| Age and date of the Death; fince thus, if a numeral Error 
(the moſt frequent of all miſtakes, and of which there is 4 
| ſignal Example in the Epitaph of that admirable Poet, Spen- 
er) happens to be committed in any one, the other two will : 
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24 Raym. 1420. 
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e 1 1 1700 hes EE IR "6 for mat: 9", | AR — 4 
had not his eminent 8 eſtabliſhed the Age off 3 
Guse, in concurrence with the Inſoription at Bath and 85 + 


other cotemporary Evidence, the Proof derived from the 
| Latin Epitaph might have been regarded as dotibiful in Tome: „5 
degree; though the Care manifeſted. by his Executors: would 5 


have. much reduced the probability of ſuch error. Hie was 25 Fs — 
| conſequently about rials at * time of 25 Mr Rev ©» 1 
fin nn of an Ages: + Be Pos eg gs CE oF: 1 25 55 


U fer et gue 8 NN TOPS, . EOS ” | : 1 


. & ſeems to Pu made a ſuitable Impreſſion: 5 ws +". 408 
ſentiments were of the Reign which rendered that „„ £8 
neceſſary will be ſeen, in ſome meaſure, in the Work =. > 2M 8 
publiſhed ; hat his Prineiples of legal Certainty and con- 

ſtitutional Freedom, may be colleQed from, the [enor of * 8 
Works. 

In 1713, ir his Epitagh be corrett, but in ; the year. pre- Xxiniph..- 
ceding, if a late curious and uſeful Publication * be.exa@ in partes 
this particular, + he became one of the Judges of the King 8 N ä 
BexcH in IX IAN D; 1 and before the end of that year, in Fs IJ 
which both agree, he was promoted to the Rank of Cr B. F. I. 1 0 

Bano of the FxXCHEQUER, which he held till the early-part 
of the year 1722, when he was called to EN St ANA, and. 
ſucceeded by Barnard Hale, Eſq. He was conſequently n gear- 
Iz; thirty: nine or forty when he was made a Juper, and Son- 
tinued ſuch in different Courts about ſeven” years in reland, 
and nearly five in England. In which Station, during the 

Engagements of publio Duty, and the trying Conflict he e 
ſuſtained part of the time, moſt of his- Works, numerous 
and of deep r x ama as they are, ſeem to have , 
compoſed. 5 1 2900-0 0 

We are now wo ht to a Period when, abe the 1 e 
ment of the Condeſf, one Party would have thought no 5 7 

1 Apology ſufficient ; the other, perhaps, no Encomium. ade- 323 

by quate. We ſhall offer neither; but ſtate the Facts „ #« oor wg LW 3 
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Es For want e Dates the Caſes in the Count iba Sa. 
of InzLanp, oy Pave in the Folio Edition of 1742, 7 Py 2 Don OY | 
enabled to aſcertain this point from thence as Þ expetied to have done, 8 3 3 1 
t Ii. ſhould ſeem that during this Time a Caſi was ſolemnly drgued - 5 3 3 1 
before that Court on a ſpecial Verdict en Nein of Homic ide 
we have unfortunately no more than. the introduftory Part of the © 
Argument of G1LBERT : the Date of the Fact on 50 the Vor- 
dict was founded is Ian. 1724, in the Folio Reports. But this 
ſeems manifeftly a Miſtate for 1714. The oa er 2 . | 
* Pe by * a ws Pl | 
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- ot ſpe pent about four years in Ireland, the ſituation of that Cours 
try and of the Government and Policy of England engaged 
him in a very arduous Conteſt. This was in the HI of G. I. 


0 1. 


tttion between the two Countries could not well fail of being 

/. ___  Inveltigated with increaſing Attention, It could hardly then 

a . expected that the Claim of the Bzirtsn Housz of 
1 


hi "i 8 1 13 5 5 


. 


Ph and the occaſion, a Conteſt of Privilege. between the ultimate 
3 judicial Tribunal of each. From the time of Mr. Mot y- 
NEUX' s. juftly celebrated Tract, the Juſt Terms of Connec- 


RDs to decide in the laſt Reſort on Queſtions of real pro- 


erty in IRELAND, excluſively of the Iain Hovss of 
ORDs, on Appeal from the ſubordinate. JoriſdiQions i in IKE - 


rap, could prevail without a ſtruggle. This accordingly . 
+ * __- happened, and a Deduction of the ſeveral FaQs in the 


Order of Time — Perhape give the elcareſt tea of the 
Eaſe. . 
In the vear 1703, Feb. 17, the 15 Houſe of Links had 


5 & T. vl: feſolved, Nemine contradicente, in the following Terms on the 
1 % Petition of Edward, Eart of Meath, and Cecilia Counteſs of 
2 Meath, his Wiſe: 


Lords in Ire- + That by the ancient known Laws and Statutes of this Ki ngdom | 


"> bc ein her Majeſty hath an undoubted Juriſdietion and nf: rv of 


e judging in this her Hien CourT or PARLIAMENT in all 


Baron, &c. Appeals and Cauſes within her Majefly's RE ALM of IRELAND: 2 


N. 4. f. 191 Tjat the Determinationt and Judgments of this High Court of 


* - Parliament are final! and concluſroe, and cannot be reverſed. or ſet 
aſide by any other Court whathever : 


. -V That if any Subjecs or Refiant within this Kingdom ppall here > 


aſter preſume to remove any Cauſe determined in this High Court 
of Parliament to any ather Court, ſuch Perſon or Perſons ſhall be 
deemed Betrayers of her Majeſly's Prerogative and 555 diction, 
. and the undoubted ancient Ri ght and Privileges of this Honourable 
- _- Hoſe, and of the Rights and ae of lie SubjeAs of this 


%% ͤ FI 


Tat if any Subjee or Re ſiant with this Kingdom fhall pre- 
A me to put in execution any Order from any other Court con- 


- trary to the final Fudgment and Determination of this High Court of 
HFarliament, ſuch Perſon or Perſons all be deemed Betrayers of * 


er Mujefiy's Prerogative and Juriſdiction, and the undoubt ed an- 
' erent Rights and Liberties of this Houſe, and of the Right: and 
e of the Sues of this Kingdom. © 


En Sterne, Cler” Partmentor? * 


About twelve years after . theſe. Reſolutions Gil RRR T be- 


came one of the Barons of the Exchequer. in Ireland, and be 
| fore the EO of the year Chief Paron of that Court. 2 5 1 Fs 
7 5 3 8 ; | F "In 


8 7 s g * * , 
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5 Woe or - 
8 2 . 
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| oy” „ 
Site of the 778 Court 77 PEE in the Caſe F Anne 1 
and Sherlock, early in the year 171 7, the Bri Hou, = 
| Lord. interpoſed their Order in theſe Words: 
| 'Die Jovis, 6to Februarii, 1717. —Upen Report Ak 3 17171 1 
cm1 of the whole Hoiſe, ta whom it was referred to conſe- Order of be 
der by «what Methods the Order of this Houſe, fur the reſtoring 8. Bean, 1 
' Poſſeſſion to Maurice Anneſley, Eig. of the Eftate i „ 
evhereof” he was diſpoſſeſſed pending Fe ppeal in this Houſe 3 4 1 „ I 
be moſt properly enforced and execute it is ordered by the L „ 
Spiritual and Temporal in Parliament allembled, that the 
Barons of the Court of Exchequer in Ireland de cauſe the fai of „„ 
Maurice Anneſley, Efq.. to be forthwith reftored to yok Poſs 1 
ſeſſion of the Lands of which he was diſpoſſeſſed pending RS 
his Appeal, which ar received by this Hauſe the 8h £9 f DE 
une /a 
7 Di; e 6to Februarii,. 1717: ordered by the Lords 
Spiritual and Temporal in Parliament aſſembled; That the 
Lord Chancellor do tranſmit the Order of this Houſe to the 5 
Barons of the Exchequer in Ireland, which requires them to 255 ET 
Poſſeſſion to be forthwith delivered to Maurice Ameſley, EN. 
of the Lands of which he was diſpoſſeſſed pending his 17 e 
in this Houſe ; commanding the Barons of the Exchequer af ij: 
fame time to return to this Houſe, as ſoon as they can, an Account of „„ 
what ſhall be done therein. „„ 
William Cowper, Cler? "Parkland Ee "a Ta 
By an official Letter from the Lord Chancellor. Cowenr 7 
the Order of the Hou * of . Lords of Great Britain was as | | 
cordingly tranſmittec to the Barons of the Exchequer in. 
drelang. 

And on the roth of February, 171 75 the Carze. Baron | 3 
of the Court of EXCHEQUER in IRELAND produced in Court e dee 
the ſaid Letter of the Lonb Cnanxckrrok of Great e esa 
BRIT Alx, with the Reſolution and Order before ſtated of the 2 2 of 
Britiſh Houſe of. Lords, and thereupon the Lord Chie Baron Fxcnequer in 
and 2 other A ordered an Iujunction for 4 Chi 0 the baden 


— 


* 


ſaid Maurice Anne ſley to Poſſeſſion of the Lands of which he I 1 
Was diſpoſſeſſed pending his ſaid Appeal in the Houſe of. Lords A 
, Great Britain: the Order iſſued in the Name of the , oo 


cellor, Freaſurer, and Barons of the Exchequer, commanding. the a 
Sheriff to reſtore Poſſeſſion accordingly. ch 
And Mark Anneſley, his Attorney, Agent, Solicitor, oh 3 : 22 
Counſel, was ordered by the Court to attend the Chief Re- .. 
membrancer or bis Deputy with the Names of the Lands o 
which he had been ſo diſpoſſeſſed, and the County or Counties EEE 
e 5 * 2 e; 


„ 1 
& 8 0 . © 
* 
* = 


” A 
SEELEY 


1 2. Bp ak 15th of March. chi ed was ſerved: the re. 
Ta 4 ry of which, and to the Fakt of there remaining gd | 
Fees for Coortr of Right of Poſſeſſion in Anneſley of the Lands on which it 
2 * FR was to operate, independent of the great Queſtion of Privi- 
. | lege, ſome Obje ctions are ſlated by the Committee of the 
Jriß Houſe of Lords : but Alexander. Burrowes, the then High 
_ Sheriff of the County of Kildare, i in . the. Lands lay, 
3 execute it. | 
= r. 191. N. 2. On the 13th of Ofober, 1713 an Order was mach by 
Otraer of the the Houſe of Lords of Ireland in hæc verba: _ 
Houſe of Lords Die Jovis tertio Die Oftobris, 171 7. i hereas by the Re- 
1 port made from the Lords Committees W to conſider 
1308. 1717. the prapereſt. Method for the relieving of Heſter Sherlock, 
| Widow, &c. pur ſunt to what was ordered and acjudged b 
this Houſe on the. 19th Day of June, 1716, in a Cauſe _ 
wherein the ſaid Heſter Sherlock, Widow, was Appellant, 3 | 
Maurice and John Anneſley, Efpre. were Reſpondents, as alſo | 
upon the R-ſolutions agreed to this Day by this Houle, it appears 
that the Sum of One Thouſand Five Hundred and Seven Pounds 
Fourteen Shillings and Eight Pence Farthing was due to Heſter 
5 Sherlock, the Appellant, upon the 19th Day of February, 
: 1516, on account of the Principal and Intereſt of the Portion of 
| | Taward Sherlock, decreed unto the ſaid Appellant, as Admini- 
| Aratrix to the ſaid Edward, by this Houſe, on the 19th Da ay 
5 % June, 1716; and that the Lands of Little Rath, Bod- 
2 __ dingſtown, Darr, and Mullenafooky in the Barony of Naas, 
and County of Kildare, are chargeable with and liable to tie 
| | Payment of the ſaid Sum, it is thereupom ordered by the Lords 
= - | Spiritual and Temporal in Parliament aſſembled, that the 
| High Sheriff of the County of Kildare, do forthwith ru 
the ſaid Heſter Sherlock ix ro THE Posts81ON of the ſaid 
3 Lands of Little Rath, Boddingſtown, Darr, and Mullena- 
EE + +, fooky, ſubjef tothe ſaid Sum of One Thouſand Five Hundred 
FF ' © © and Seven Pounds Fourteen Shillings and Eight Pence Farthing : 
| „„ by her the ſaid Heſter until ſue Time as ſbe ſpall re- 
cec.?e eeive the ſuid Sum chargeable upon the ſaid Lands as A : 
. and His ſpall þ be a e Warrant in that 5 
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| To: Charks Nuttal, Eſq. High Stiff ME X67 0 FR 
RAG 4 of the County of Kildare. I A Lie Waka 
5 On the 23d of January, 1718, it was catered by the "4 


45 Pie, of Great Britain in Parliament aſſembled | in hzc verba: 
| Orders of 'the Anneſley v. Sherlock, Die Veneris, 23 Januarii, 1716.— 
1 1 . Upon RzrorT from the Lord! Committees appointed to inquire 
9 ; = into th» Reaſon of tie Delay in not obeying the Orders of this 
1216. reinfoic- Houſe relating to the Appeal of Maurice Anneſley, Eg. and 


ing their fare ; "ow 15 2255 may mbre property 1. 1 1 5 is . by 
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A C * 
| the Lords Spiritual and Temporal in Parliament affemb 
| that the Barons of the Court of Exchequer in Ireland be and are 
hereby direfted to proceed by the moſt ſperdy and: effetlual Me © 
tod to cauſe Poſſeſſion of the Eſtate of the ſaid Maurice An- ..:. .. 3 
neſley, ar required by the Order of this Houſe of the 6th ß . "= 
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February laſt, to þe reſtored to hm.. FCC 
Wilm Cow per, Cler Parameter oh 


Anneſley v. Sherlock, Die Veneris, 23 Januarii, 118.  ' 2 
Ox DEREZD, by the Lords Spiritual and Temporal in Parlia 
ment aſſembled, that the Barons of the Court of Exche quert 
in Ireland do cauſe the Reſpondent Heſter Sherlock fa qrrount be. 
fore them upon Qath for the Rents and Profits 75 the H,, ĩðͤ 0 
Que ſtion, which ſbe has made or received ſince r gaining F 7 4 wy = 9 
Jeſſion thereof by the Orders of the Houſe of Lords in ſr e. 1 
land, and to anſwer and pay the fame to the Appellant Maurics * 

Anneſley, Efg. without Prejudice to the Right, in caſe. — © 
Appeal to be brought by either Party from the Dectee of tie «2 
Court of Exchequer in , oY ; W 


' William Cowper, Cler! Parljamentor . 
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Anneſley v. Sherlock, Die Veneris, 23 Januarii, 1718. x 5 
OxpERED, by the Lords Spiritual and Temporal in Parlia=a 8 
ment aſſembled, that the Lox Hicn CHANCE ff 
Grrar Bnir Alx de tranſmit the two Orders made this Day = 
on the behalf of Maurice Annefley, Eſq. to the BAR of ie 
Court of ExcurqQuzR in IKELANHD, commanding Hem af — 9 
the ſame time to return, as ſoon as they can, an Account of what „ 
Pall be done tieren. e e e CIFLS CAREY 


- "* i# 


Ey an official Letter, dated 2) Jan. incloſmg Copies of tha ſaid Letter of the | 
Orders, the Lord Chancellor PARKER tranſmitted to the Ba- Lord Chancel- 
3 ty | b 3 „ „ lor of G B. 
rons of the Exchequer this renewed Signification of the Re- 6, ie be. 
ſolution of the Britiſh Houfe of Lords on the Subjed of this mer ſame to he j 
morable Conteſt : and concluded—Your Lordſhip will immedi- re 1 
„ N wy 7 3 | $ g 2 xchequer in 
ately communicate this to the re of the Barons ; and return, as Ireland. | 3 
ſeon as you can, an Account of what ſhall be done by yourſelf and 27 Jan. 1). 


wen Comper, Cle Parlanemad). = ® # 


te ref of the Baron . . Jad Ga. hep 
On the 13th of May, 1718, on the Complaint of Mau- 0rderf the* * 
rice Anneſley, an Order was made, fining the Sheriff. forty — „ 
ſhillings, unleſs he ſhould feturn the Injunction in four days, 2 5 
and the Fine was increaſed by ſabſequent Motions to 77. e Hy 
On the jthof Fuly, 1718, the then High Sheriff for the County Pave. Fax 
/ Kildare, after ſeveral intermediate Moti ont, made-a ſpecial Re- Exchequer ia + 
turn fo the Injuncijon, ſetting forth the Refalves and Order of the RT 2 
. r es e IaisH 191h, 
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owns and Lords TT Little hat Darr — f e e ; 


u 2 but on the ſame day * Officer ” the Dx 

- 34 cheguer, the Attorney. for. Mrs. Sherlock, and. the former De- 
1 ity 2 1 Remembrancer. were directed to attend at the 
| 8560 the LoxD Chir Baron:. when, in the pre- 
ſence of the Chief and of the other Barons, Fog Injunftion 
. : and Return was read; and the Barons: declared that it was no 
Return: the Attorney for Mrs. Hier hel prayed that the Fine 


» might be reſpited to the next Term, or opportunity given to 
=. © the Sheriff to Juſtify, his Return, which was refuſed, . The 
- ' —- Attorney was ordered to take back the Money which he had of 
=. | Paid to the Box for taking off the Finet, agg the Fines were, 4 V 


= 1 eftreated. | ET 
_ Farther Pro. On the oth of "November ap „„ iflyed gain 


q g 5 2 . the Sheriff, retur nable before the Chancellor, Treaſurer, and 8 


the 8 


hier 1718. "Barons, on the Ofave of Hilary, and was renewed the zoth la 
Fy of January following. But the Sheriff, by reaſon of the Jag 
5 * wh ſaid Aitachments, abſconding, Was not preſent when he- ought K 
_ tao have, come on his Accounts: and was upon that. Account 0 
_ | ned by the Barons 12001. and upward. e g 
=. by On the Rrrokr of the Lord. Committees, compriſing | 
. 2 and other partigylarg, the. ExyRs of IRELAND. reſolv- 


ed, inter alis, 
Fiat Alexapder Burrowes, 26. late High. Sheriff, of the 2 
=... duty of Kildare, in not obeying, the Injunction iſſued. forth - 
_ % fer Majeſty's Court. of: Exchequer, dated the' 22d of 
_ 5” — 3 1717, in the Cauſe betwten Anneſle y and Sherlock, 
— 4 has behayed himſelf with nte 8 and Courage, ond wii | 
= Þ- Net due Reſpect to the Oxrvzss. and futions of 1s Hovss, 8 
wcnn That the Fines impoſed (on the fad late High Sheriff) for 
ien, not returning the Writ of Injunction be taken off without Fees, 
= 2 Md * = hat the Fines impoſed: (on the faid late High Sheriff) far not 
res l La devout, OA WM 1500/--and, upward, be, _ 


ure ond the 
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44e hy witch, = —_ So without , . 
Fees than ſuch-as are uſual on paſſing Sheriff's Account. X 8 e 
Tat tie Logy CET BARON and the. other en tad © | 
1 Notice of the Oxpzs of this Ho us zof the 3d pore 
1717, inthe: Cauſe of. Sherlock and Anneſlex. x" LO 
Reſalved, that Jeryrar - Gu Bert,: Ef. Lord Ci. RE... 
BARON of his Majefly's Cover of E&CHEQUER, in the Prov 1 
ceedings in the Cauſe between Sherlock and Anneſley, as * 
againſt Alexander Burrowes, %. late High Sheriff of tie 
County o, Kildare, Has ated indceRt Violation of * Oapzas ä 
and Reſolutions af "this Houſe.” _ - xp el 
Reſolved, that Jerrray Gil rr, EG. x nur W 
Ba o of. his Majeſty's Court. of- Ex ch] ER, in the #- e —— 
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ceedings in the Cauſe between Sherlock and Anneſley, as a 
axainft, Alexander Burrowes, E. "Tate High Sheriff of. the , 
uty j of Kildare,” ha# ard in Wanifelt Derogation to and „ 
l of the King's Prerogative of finally judging in | 
his High Court of Parliament in IRELAND, as 4% 1 8 
Rights and'* Privileger\ J, me N and of the 8 
MEN T thereof. os RR 
The ſame Reſolyes' with theſe two! laft rated againſt the I OM 
two gther Barons: | „ 
Reſolved on the Queſtion; N 7 ad con. . that it it the Duty . 
of the Banoxs of the e where there is any OE 
Wrong or Prejudice done to the King, in Matters lying be- 


£ 
> OF" 


fore them, to inform the KI N 2 Governor, or G- 232% 

wernors of the Kingdom, ar the Countil, „ 
Reſolved, er the Caſe of Sherlock "ond Anneſley, as it „ 

lately lay before the BARONS of , ExchEGUIR, being Matter © 


| not only of Law but of State, ought-to have been laid" before We ID 
King, the Chief Governor or Governors of this Kingdom, or the © : | 
Council of the fame. : it ſo nearly concerning his e 2 19 EN 
gative ang the Intereft of the wHOLE Kix op 5 


4 > 3 « 
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. 2 Diſſentient. het 5 5 1 
5 _— 1 | _ 
7, Meath, e ue” 838 5 $ 
 Welbore, Kildare, . -- 1 W . = 
* Henry, Killala and Achonry, FRE PT 
Tino. Kilmore and Eero 7 „ 3 5 
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* This 0 TH Allaſon: i to . "Et part of the VIEW 8 
of 2 Baron of the Exchequer . Wpereas ye may know any / 5 , 
ang or; Prejndice to be done to the Kin ng, bo ſhall put and do © .. 

all 3 your Power and Diligence that to redreſs : ang if je ma ñĩ ĩb· 


not do it yet ſhall tell it to the King, or ts them of his Council e 

which may mitke relation to the 4 85 if ye may not come tio 
him, to the King's Majeſty's Lieutenant, or other” as] gs + 3-1 2 
woes or es F7 180 * 0 ww tiqe __ 8 wy „ 
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Denn 


dene, that . Eni * BORED > end 
5 "the Court of ExcytQueR, John Pocklington, 
| ir John St. Leger, 'Knt. Barons of the ſame, in 
—_ "0 e the Cauſe between Sherlock and 'Anneſley, 

BE = and againſt Alexander Burrowes, Eq. late Sheriff of the Coun 
_— EE... h Kildare, have afled contrary to. Law, 2 . the "FOR 
a of the r Courts. no 
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"Dar, 3 5 
. Jahn Meath. 3 * Middleton Can. 
/ 2, TG Killer, 1 bY Oy. 
ee Killa and hey 

A Timo. Kilmore and Ardagh, £ 
- Reſolved, that IxrrR A Gnpree,: 20%. Logs” Curzp 
„ of the Couxr f ExcnzQutR, having taken upon 
Bim to put in Execution a pretended Order from another Court, 
REN ; contrary. fo the final Judgment of (his Hign Couxr f PAR- 
. 'LIAMENT, in the Cauſe between Sherlock and Anneſley, is: @ 
5 5 Betrayer of his Majeſty's Prerogative, and the ancient undoubted 
Rights and Privileges of This Hovuse, and pe, _ YT, bay. 

| Fen 77 the Subjogle of. this Ringdom-” : 


TO "Pio. EG 
. Fon Meath, © Middleton Cane. 
19 5 ky  Welbore, Kildare, © willan Derry, 


. 5 . Henry Killala and Achonry, V 4 K 
= | Timo. Kildare and Ardagh. ene e 4 


I 1 The ſame Reſolve againſt each of the t two lier warn 


'xF inally, - the Houſe reſolved and ordered, in hec verba : 
 Onvxrep, by the Loxps Spiritual and Temporal.in Pag- 
2 LIAMENT aſſembled, that the Right Honourable IEFrRAL 
185 _ ._ GurBzRT,..£/q. Lord CHIET Baron of the Court of 
| _ExcmxtaQuer, ſhall, for the ſaid Offences, be taken into the 
1 N i the Sunne ! * Ls mock 2 e he 
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75. Meath, **Vöön 1 cave.” 
ͤö1 ³ꝙ- ie, e 2 " Daonerayle, . 
Henry Killala and Achonry, We Ru. 
V Timo. Kilmore and Ardagh. © 
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"And ihe PIE Gen e with the ſame Peers diſh» 
ent, againſt the two other Barons. The Batrrtsn i 


* of Loxps, on the contrary, approved the Proceedings 
. the Barons of the Ixisn ExcHEQUER ; recommended them ' 


to the royal favour as havin n unjuſtiy cenſured and E N 5 e 
legally impriſoned for wean tons their. Duty; and that a 8 ED COM 
Birk be brought into Paxtianmgnt for feeuring. the Depend- BY | 
ence of IRELAND on the CRown bf GREAT Britain. * - 4 
Afterwards, in the next year, the PaRtIAMENx of Grrat FLAT * 
BriTAiN declared their ſenſe. this Claim of JuriſdiQtion et a * 
by the Housz of Lonps in IATA ub by a Statuts often „, 
quoted in the Commencement of the unhappy - Conteſt, in RET OE 
which the Government of this Country engaged againſt the 274 int an N 
American CoLoniss. It is of a tremendous Conciſeneſs: the 71h Apr. > © 


Y the whole Act conſiſting of theſe two ſentences: En Da — „ 
F An Ac r far the better ſecuring the Dependeney of InzLanD D . 153 . 
„on te Crown of GR ZA BBIr Au. 3 1 

t, Wurrzas the Houss of Lorns of e 1 of * IR 
late, againſt Law, aſſumed to themſelves a Power and u 8 Se 3 
4 riſdiction to examine, correct, and amend the Decrees of the 5 fp 
d Courts of Juſtice in the Kix DO of InzLand: therefore, — "_ 


er ble better ſecuring of the Dependency of IRELAND upon the 
Crown of GREAT BRITAIN, may it pleaſe your Moſt Ex- 
cellent Majeſty, that it may be declared, and be it declared * 
the King's Moſt Excellent Majeſty, by and with the Advice n 9 5 
Conſent of the Lords Spirituaſ and Temporal and Commune in this 2 
| preſent PARLIAMENT aſſembled, and by the Authority of the * —- .- 
| ſame, that: the ſaid Kingdom of IRELAND hath been, is, andof  - - q 
; Right ought to be ſubordinate unto and dependent upon the Ine. 
. rial CRown of GREAT BrITAIN, as being inſeparably unt. 
5 ed and annexed thereunto : and that the King's Majeſty, by and © . 
: with the Advice and Conſent of the Lords Spiritual and Tempra! 
: and Commons of GREAT BRITAIN I PARLIAMENT afſembled,  ; 
had, hath,” and of Right ought to have full Power and Au. 
thority fo als Laws and STATUTE8. of ſufficient Forct and t 
Validity to BIND the KINGDOM and PEOPLE 9 OE ET | 
And be it further declared and ed by the Authority as... 
faid, that fir Hovsz of . IRzLAND 2 e ke DE. 
FE rd ought to have any ' Furiſdifion to judge of; affirm, © 

or pot ſe any JUDGMENT, Sentence, or Decree, given or ' oY 
made in any Court within the ſaid Kingdom: and that all 
Proceedings before the ſaid Housx of LorDs upon any ſuch  *' » 3 
Judgment, Sentence, or Decree, are, and are hereby. declared ' 1 
to be utterly MOI: and voin a N e l-. 
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" dark * n N os 1 abs _—_ 
were "induced" fo bliebe u power exerted without controul (he 
ſpeaks of the power of Jodieature in the Ix#n Hoveref 
Pra) 4% u give „ Rionur. A. foreigner, unc guaintod 
4 . cauſet” hich aftuated- mad . would ne 
. a very extraordinary dofirine. 

The PAuIIAMEN Hof GREAT Bein Am at eng hougbe 

8 and repealed the AcT which had negatived the indepen- 

dent legiſlative; and the judicial Claims of the IxIsHPAATT 
- Hhbnorſ and Doubts being entertained whether the Repeal 
" of an Ac, which expreſſed itſelf in the declaratory ſty le, 
would not leave room for the Claim of an zxclufrve Juriſs 
diction as of Common Law, independent of ſuch Statute ſo 
| repealed, another 'AcT paſſed, which with' a wiſe fimplicity 
removes all ſhadow of future Pane, on this N 
T7 is in theſe Words? 

WuIREAS by an aer of the aft Seffiom f mY preſent 
PARLIAMENT, intitled, an AcT to repeal an AF made in 
Sixth Year of the Reign' of his late Ma ey King George tdi 
Firſt, intitled, An Ac for the better l the Dependency of 
ne Kingdom'of IRELAND upm the CRown of GREAT Bar- 
PAIN, it wat enacted, "that the ſuid laft-mentioned Att, and all 
Matters and T hings therein contained, ſhould be. repeuled: And 
ereus Doubts have ariſen whether the Proviſions of the -faid 
Ad 'ore ſufficient to ſecure to the Pxovie%f Irtiand the 
Rights claimed by them to be bound only by Laus enacted 
by his Majeſty and the Parliament of that KINGDOM in all 
Caſes whatever; and to have all Acrions and Sorts ol 
Law or in Eaprrv, which may be inſtituted in that Kix 
POM, decided in his Majeſty's Co ux rs therein'rinatly,® 
AND WITHOUT APPEAL from thence: THEREFORE, fat - 
removing all: Doubts reſpecting the ſame, May it pleafe your 
Majeſty, that it may be DECLARED and enacted, and be it 
declared and enacted by the KINGS Moſt Excellent "Majeſty, 
by end with the: Advice and Conſent of the Lowps Spiritual and 
' Temporal and'Commons in this preſent PARLT AME NH aſſem- 
| bled, and by the Authority of the Jame, that the faid' Right 
claimed by the Prorrr of IX ELA ND to be bound gn by 
Laws enacted by his Majeſty and the Parliament sf that 
Kix oom in all Caſes whatever, and to have all Actions 
and Suirs at Law of in Faviry, which may be inftt- 
tutod in that KINGDOM, decided in his Majeſty's Cox rs 
therein FIN ALLY, AND wrrHout Appear from thenes, 
ſpall be, and it is hereby declared to be eflabliſhed and aſcertained © 
for . and Mali at * ime 5 be Ba or 7 
ina 


8 


ade . oy u. bfi ſereſaid, 
Writ of ERROR or. APPEAL: ſhall be Teceived & addin on. 
any other. Proceeding be ſiad by ar in any ef l Majeſty's Courts - 
in "his Kin son, is any Aion on Suit at La on in ; 
inſtituted: in any of. his Majeſty's. Courts in the Kingdom: of . Inzs 
LAND: and'that all fuck Writs, Appruli, in Proceedings, fl 
be, and they are hereby declared NULL. and. von to all Tatents 
and Pur pſes : and that all Records, Tranſeridts of- Records, * 
Proceedings, which have been. tranſmitted um IA AND ts 
GREAT Brit AN by Virtue of am Writ of \Ervor. or N 
and upon which no Judgment iat been Oxy or Decree pronaned 
before the Firſt Day of June, One 7. Seven Hundred um 


Party-in whoſe Favour Judgment was given ar-decres 


thoriſed to apply for and.receive the ame. 
The Conduct of our Ab ros whith thin great Queſtions 
was depending, could. not be more fairly ſtated: than” by 


could the Opinions of the LxozsLanrurs on this ſubje& 
at different periods be more ſatisfactorily expreſſed than by 
| Tranſcripts of the Statutes reſpecting this long agitated Point 
of [URISDICTION. For what time the Lond Caine Ba- 
Rox and his Brethren of that BEN continued under 
friſonment, and the Proceedings of one of the great Cour 
of Common Law. conſequently ſuſpended, appears not as: 
yet. While the Conteſt was recent, it was perhaps deemed* 
inexpedient,. by entering more particularly: into the circum- 5 
ſtances, to ſtir the ſparks of a —_ ſtifled Flame; and this 
may account for the total ſilenee of the Epitaph. But now, 


on this ſubject (and, we may reaſonably believe, on a 
other) are happily eradicated, ſome Obſervations. may be 


the her Bakoxs in this important Tranſactio 

The Juriſdicbian exerciſed iy-EncGt ann was nota Nevelty- 

as AppEALs from the KinG's Bexnca in IX HAND do the- 
Kino's Bencn-.in ENt Aub were received, Apres 3 
from the Equity' Side of the Excurquew to the Berri” | 
Ho vse'6f Loxvs ſtood upon the ſame Ground of 11 4 EG 


Eighty-two, ſpall, upen Application made, by. or in behalf of ther. 5 


vouching the authentie publie Documents of the time ; nor N 


in IRELAND, be deliuered io ſuo Party e en ” _ — 5 eg, 5085 


calmly interpofed on the Deportment of..G1.BerT and 5957 Pe 225 5 | 


* 


when all Cauſes of Diſſenſion between the Siſter Kingdoms a ; 155 x i 5 | 


8 


and had a leſs revolting Appearance. The very able Advo- 1 
cate of the Rights of the IM Narion, whom we have . 
already quoted, ſeems to acknowledge that the ultimate 0 
judicial Authority was a Queſtion on which a Diſfer⸗ 8 
ence of Opinion might admit. of a much fairer Account. 5 N 
than, the far more important of the * ES. 
hor: 9 | Wo 
: 75 ; | i 
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; . enn Ac 
Fc Repcef the With: regard to the tober iets and alle Sede 
3 ſtances, ſuch as its being objected that the Chief Baron had 


P. 
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1 31 May, 
1722. B. P. J. 
440. Ap- 
pointed 24 

May, 1922. 

B. P. J. 1. 


p. 472. 


He took bis 


t June 9, 


1722. 


Bunb. 113. 


* 


iſed at a private Call. 


granted the Injunction, the Corirs of the Ox bx of the 
Hobbs of PEERS of GREAT Bu Ir Aix, authenticated by 
the CyanceLLoR, being produced and read in Cour, 
without Afiqavit of their being ſigned or examined, there ap- 
pears nothing in this repugnant to the known Principles and 
Rules of Evidence in like Caſes, as will be ſcen, in the Work 
Itſelf to which this Account is prefixed, ' 

The Eftreat of the Fines, and the Order to wks back the 
Money, which had been paid on the ſuppoſed compounding 


of them, contains ſome circumſtances of which an explana- 


tion were much to be deſired. It is difficult to imagine, 
under the. ſentiments entertained by the CIET BARON and 
his Brethren, how the Fines. came to be reduced; unleſs 
there was ſome ſurprize upon the Court by ſome evaſive 
 Manezuvre. On any other ſuppoſition an Incongruity in 
the Proceedings of the ſame Judges on the ſame day, and 
on a plain point, muſt be admitted, which is utterly unintelli- 
_ Hou not, to ſay, incredible. | 

Thus much, from the e hitherto found attain- 
able, concerning the Chir BaroN during his Reſidence 
public Character in IRzLaxp More is greatly to be 
deſired: and more, in this Age of liberal communication 
on literary ſubjects, may perhaps hereafter be obtained. It 
appears, I think, by the ſtyle of the laſt Ox DER of the 
 Intsn Hos of Loks, that he he was a Privy Counſel- 
bor of that Kingdom: and it is noticed in his Epi AH, that 
a Tender was made to him of the Ga kAr Sr AL; which 
he declining, returned to his Country; and was firſt called 
to the Degree of an Fngliſh Serjeant at Law, + preparatory, 
according to ancient Uſage, to his taking his ſeat as one of 
the Baron: of the Exchequer';\|| in which he ſucceeded. Sir 
James e 7 and OE remained in . ſtstion 2 


+ 4 Pap N05 the Time, dated Tueſday, June 12, 1722, an- 
municated by Nichols, Jays 'that he was called on Thurſday 
the Stb, with ALtxanDer DenTON, EV. 10 the Bar of the 
CourT of Common PLE as, ' with only juck Coremonies as are 
The Gentleman called with him afterwards, 
with exemplary Candour, preſided as Fudge at the Trial of Mr, 
ELWALL, at. the STAFFORD ASSIZES, for 4 372155 Blaſphemaus 
Libel, confiting in the 4ſſertion of the divine Unity. 1 do not 
pretend to aſcertain the particular ſentiments of Pri of theſe reſpe2-' 


able Judges on this Point. Good Men are wont to be * to the 


ie of C 2 8 "_— te ver . e n 


2 4 


b E 


TE ears on the 7th of 8 1724, he nl ene, I 
d one of the Commiss10NneRs of the GEA S in Ep 61 
fie room of Lord MaccLEsFIELD: and never. was hae 
*ommiſſion more reſpectably filled ; his Colleagues being Sir ta 25 . 
Taſeph Telyll and Sir Robert . the GREAT Sr AI I 
ontinded in Commiſſion till the 1ſt of June in the year ſuc- 7 

eeding, when Sir Peter King was conſtituted Logp KEATER,. 
and on the ſame day Sir EFFRAY GILBERT became; on the 


1 


0 ee + - 


3 9 
I * I 


k \ppointment of Sir Robert Eyre to the Chief Fuſticeſhip of Aar 748. 
he Common Pleas, Lozxp CHIEF BARON; ; Which he Rab % ðᷣͤ . 


lled for one Year and leſs than five Months, when he deceaſ-", 408. . 3 
-d at Bath; at an Age which may be called early, if compar- 3 
d with the Multitude and the laborious Extent of his known | 5 © 
and remaining Works. Five * Months before his Deceaſe N May, 14 5 . Mi 
e became 1 85 Low of the Ro AL Socizrx. Thi inking a 4. 


's it probable that his Talents and Learning might have acquir- 
e ed him this Diſtinction, which has always been eſteemed an 
n 


Ornament to the moſt exalted ſtation, I requeſted a Friends. 

hois a Member of that Society, to aſcertain Whether my 

onjecture were verified by Fact. That it is ſo, Iconſider- 

as a Diſcovery, alike honourable to that illuſtrious Body and 

to the party eſe ed. | 

| UnexpeQtedly (conſidering. the: Joutafal Pee 

gitive Papers after more than ſixty years have expired).- 8 
a contemporary Teflimony * * to this great CharaQer. bas 0 N 883 


It obtained. cegnated alſo by 

IE As the moſt full and failafuftory which perhaps we can now > Mr. Nremota. 0 

. hope, it is here tranſcribed. . .. „„ 

at « [ondin; OA. 12. We have an Account from Bath, that "0 wth” 

7 yeſterday ſe*nnight, * after a long Indiſpoſition, + died there, Journal, or 

: in the fifty ſecond Year of his Age, Sir .Zeffray Gilbert, de Brit 

7 Knight, Lord Chief Baron df his Majeſty 8 Court of Kane Greater. OE 

of quer at eftminſter.” 3 „ On nn 

ir It then proœeeds to ſtate his . Appointments: come" ; 5 

Jy mencing with that of a Judge in the King” s Bench in Jreland,*” * _ 
which it dates in 1715, and concluding with his promotion ä 

1 to the Office of Chief Baron of the Exchequer in England, | © 

yy before the Commiſſion of the Great Seal (in which. he was ne 

55 of the Lords e way agar le 85 Re * : 5 

4 + We Fad kim in Eaſter Te erm, in the er in which 1 8 cons. fs 

| 3 tinuing to ſit as Chief Baron. It is uncertain whether bit illneſs Quittet v Mat. 

permitted bim to be in Court in the Trinity Term. His as are Fendine, T. P. 

of continued no lower than the Eaſter Term +. A ng . 5 

be | This. ſeems a Miſtake of the Editor 2 the . - for the 20, 9 


5 determined. at the time when be 19 775 ee 1 
5. x ir. 5 | | 3 | 1 
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a 5 1 ; 1 1 = 2 * 3 W 95 OY 7 17 74 18 4 
A 155 He filled up every Station of Li with the . ateſt in- 
"> | 1d moſFr ted . the Duties | 


3 — his Cont - Nas: tid his ſpee- 
3 dy Advancement from one Poſt to another produré him the 
„e det of the Gentlemen of the Long Robe, who con- 
=. lane paid him the Regard: chat is due to the greateſt Merit 
1 . and by whemithe Lofs:of-hithi' now as 
nevalh =Fegretted.” The Skill und. Erberienee he had inthe 

s Of his Country, and the. 10 Penetration he 
covered n the Deciſion of f. uch. Cauſce of Fhvity as came 
3 —— him, were not mote known in Weſtminſter Hall than 

8 þ bis unwearied Purſuit of mathematieal Studies (when his Af- 
tlairs would permit) as well as his fine«Pafte of the more polite 

. Dates of Berning were to Men of the moſt exalted Genius 
BJ im either. We are ſatisfied oùr Readers: will not be dif] pleaſ- 
— dead et the imperfect Account we haveendeavoured to give of 
_—_ | ekis great Man; being perſunded his Character is ſo well 
, e eſtabliſhed, that it will not be reckoned amongſt thoſe extra- 


, = FT. vuagant ums which are beſtowed with a Hberal hand on 
1 e every cnοn vecaſion/” 1/3 HED - 
It then notiees ſome of the Legattees ir his . and men- 


Ms ihe Attendance on his Funeral, thuss ©: x 
1 fear that he left his valuable Mänoferipts to Charles 
; - Clarke: Eſq. of Lincoln's Im, and Mr. Levroe, 4 his Clerk, 
_"__ b 15 2086 f — Examiner 200 J. the ſaid Gentleman's 
E det Son, to whom his Lordſhip was Godfather, 100 J. Mr. Mon- 
e crief, Train- beurer, 100 l. Mr. Palner, his Marſhal, 50 /. but 
— « leff the Bulk of his Eſtate to Sir e Norris, and Sir Jon 

A of gennocl, + Bart... 

enlled, as hey On Monday Night the Corptz d interred i in a Vault 
en mene built for that Purpoſe within the Abbey Church at Bat. 
1 58 88 The Palf being ſupported by the&Lord William Pawlett, Lord 

Can. BIT. "Coftwallie; Sir Hen. 1 , Burt. Sir Joln Auſtin, Bart. 

Ae Jon Cockborn, Ei. Da Art Pulteney, Eſq. and Sir 2 


= 2 Farmeny Burt. ane as Chief Mourner. WR? pb 


* 


_  . wt E ² eons vc Þ 2h at aol, 
3 autor. | + This a ee to me, when I examined the Will in the c ommone, 
| ro or eraux: and according ee 8 the nſſicial Copy: but 
ib a femplicity worthy 


5 ne Foran ef theifirft leiter in denbifu. 
5 os 2 beech fon dd his Char after, — a hs. — 
elf, in dis Wall by any Befignation of Tiri- ar Offices le bar bern 
eur vu, Arrgard 10 the emplopuents auhich any of lieg held 
under lim. But it ſeems plenſing to oberes e e « Death 
tb cirtumſtances e - their n I AIR apts any 
wary 4 are mentioned. 2:45 WE: Ye No OP 2 eel | 


Os P R E F A * 5 E. | 
very handfoms Monument is deſigned to be erecded to his 


bis? as we have ſeen, there was; and laudable is the 
attention of his Executors. But a nobler and more durable 
Monument, now impoſſible to be. erected, would have been 
a complete Account of his Life and Writings. 
Of his Worxs,. which have been printed with his Name, 
a Liſt is ſubjoined. Chronological Order, with 
their Publication, is perhaps now impractieable. be Lift 4.2 
is extracted from Wort ar's BintioTHECA peg . 
1. Gil RZRT's (Lord C. B.) CASES + in Law and Equity : 
with two Treatiſes: one on the Action 
of Debt; the other, on the Conſtitution 
5 of England. 
= — + of Caſes in Tauity a Exche- 
quer, from the 4th of Q. Anne to the 12th 
of G. J. * To which are added fome © 
Selzer Cars in Equity in the Court of Ex- 
chequer in IRELAND, with many additional | 
ag Notes and References. _ Fo. 2924-26; 
3. Law of Uſes and Truſts : collected and digeſted in pro- n 
per Order from the Books of Reports: to- wk agent 


gether with a Treatiſe of Dower, | *. . 
4. TreaATtsE of Tenures : containing, 1. The Ori * 


Nature, Uſe, and Effect of Feudal 4 
Common Law Tenures: 2. Cuſtomary 
or Copyhold Tenures, Cuſtoms, Duty to 34 ” 800. 
their Lords, &c. - e 
5. Law of Deviſes, laſt Wills, and Revocatjons.. To which mn 
are added Choice Precedents of laſt Wills. 1556. 3 . 
Third Edition, W corrected, and im- $0. 177. 67. 
proved. | 25 ' ; paid 
6. TREATISE of EjEcTMENTS. | the lame, 5 4. 
Ditto: To which are added Select Precedents, 
&c, Second Edition, with Additions, by 
. - Charles Runningtmm, Eſq, 5 870. 1781. 6. 
7. Law and Praflice of Diſtreſſes and 38 delineated + 
wherein the whole Law under thoſe Heads 


+ Theſe are Caſes in 12 & 13 A. Anno 1713. In 1715 we 
find our Author one of the Judges of B. R. in lagLAN o; if there» 
Fore really taken by him, it — bade been _— before he left 
EncLaxo. There are one or two important Caſes ; and fo well n. 
ported as not to be unworthy of him: but in general, they are dase 
Notes very badly edited. ; 

t The Lord Chief Baron died in the F acation of Trim. 1 13 G. I. 
aubich wvas the laſt year of that Reign. : 

b its 
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7 eu” with many Reman ts 
eee 5 8 J ongs hich. is added 
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l N e . e Hit 
e Coma which ge of Ring Fen, 
Ln Ts wa . LE 212493 nd n 4 urt 21 5 ne Lai 
"cons 3) BO eee e 
ha 296. $5. mühe and. 2000s, En OL TS 
9. "REATISE 'of Rents. 5 
1585. 376 10. 1 the Court f W in \ which 
7 Sao . the Revenue of the-Crown and the Manner 
„ and accounting for the ſeveral 
„ Branches of them are clearly explained. 
yoo! als ble 15 Before printed (in part only) under the 
. 18% Title: of An hifterical View: #: the Free- | 
doe 1738 7% . 8 Ry tice of the Exel ,,; 5, | 
. 8 and PRACTICE of Srrite e in ths 
Court of Common Pleas; being an hiſtorical 
3 Account of the Parts and Order of judici- 
ab Proceedings, with an Introduction on 
the Conſtitution of England. 
e e e + Editions. correQed,. with Notes ; 
"rf % N 4 1% F ” K's 
5 0 1h e of the High L of Chancery: printed 
77% e, e e eee eee. 8 
| 750.1 1g-Law 0 EVIDENCE: 5 5 
. a Ditto with Additions, ang a complete Table: 5 


Dub = 14 ABSTRACT. _ OE Kr 's: 8 end e 
eprin 5 
. 55 ; a 85 
bvo, ! . | * ö LY 5 
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5 w oky a the Feld. In the ColleBion of Prager | 
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ey i © *Y 15181 8 35 
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17. The Title Lx A888, in Bacox's Soeren, is 

„ DESI 15 Fr Nee e e e ok OG 
«70 this 1 * TY 3 that 2 0 in h e 
by mw Gentlemen-acknowledged to be among Mo CSE 10. 
adge of the Merits of a Wark ak 5 Rk W Wes all | 
de 1 1 if the eee . 8 | 


0 


ten ice and ſagac "great Man amples 
Peoltez ee "Af Teftimonies are * 
re | is not for the purpoſe of adding Authority, bat 
25 erampfes bow, willingly eininent Deſert ib Nl” 

2 0 1 „ 18 of the Ronin” 


+200 © g 
3 2; #4 fins. 75 rs a 5 
: 4% SR 34 T6. 2 Ig. * „ * 1 5 

0 4 Cats, Which - was: 3 25 I%Y Sai. Que "AY 5 e 0 
fuch ordered to be ſoſemhly argued, - the Court ſaid, that Coney. | 
many Caſcs; had: been citgd on both ſides; but iht Ge. Ts ws u 
founded their Determination: upon Lord Chief Baron Gr. 
" "BENT: Lee , -Diftroſſes and Replevins,.. fo. 231,aj\that it 
woutdipe abſurd wal WIE" Wen where there was no. 


In Terry besen Cale My Peeblam adduced the Authos. * 
rity of, GAK x, in theſe Terms: bY die _ 
I dall only eite 3. feu pallages: from Lird Chief Beos Fu 7 = 
Grupiar? 8 470 of. {OE Pkg whe are. deciſive n — 
upon this part the” Argument. 1 In p. 30, ſpeaking af the 192. 8 
Ox DER of pleading hes ſays, “ The Defendant firſt leads to 93 75 50 5 
tlie Juz1s HEE of the Curt. ſecondly; Jo the. ERSON WMS, 
of the; Plaintiff, "and, thirdly, de; [#he' CON e Declarition;- * eri ou 
By this order. of pleading, each ſubſequent Pletr admits the former: OE 
As when he. pleads to. the perſon of thr Plaintiff, he admits ls 
Turiſdiftion of the Court; ; Her it 20 be nugatory to plead any 90 
thing in that Court which Jar no Furiſdi Aion in the Caſe. N. = ; 
lie plends: ta. the, Fo. e Declarations. he allows | * Hel $46 4 
able to come into that Court to implead him, and he * — 
properly impleaded. He lays it down in a 8 part of 
this Treatiſe (p- 148) as a. poſitive, Rule of Lawg that if a De- 
fendant pleads to the Juriſdiction of that Court, he muſt do 
it inſtanter on his appearance; for if he imparls, he owns the 
Juriſdiction of the Court by craving leave of the Court for 
time to pleud in, and the Court ſhall/ never be ouſted of its 
Juriſdiction after Impatlance. When Lind this Doctrine in 
our old Law Books, when I ſee it ratified in modern times, 
and ſtamped with the Authdrity of Cox, HAU, Herr, 
and Gs ERT, I am watranteck in ſaying that" Goverbor 
Moſt cannot now agitate the Queſtion of Jurſſdteckion “ ey 
The AuTHoR of the CoMMENTARIES has quoted three 
"of aaa "Works with h diflingauied Notice. 


. Of 


a 3 
5 \ 4 9 8 


| ©», 
| .d. . 179 
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Of: bis enges ar wall a 


r Ek 4 «< by:Littleton, B. HI. 6. „ x ir 
1 7 his Heron os the Common EAG thus Pte 
1 wit uy + Books. of Pradkice,/41they, are called, e muck) | 
* . N. on dlevel.in, poink of 2 „„ that. 
which hearg, the lateſt: Fartion it uſually. the heft, Rut G 
BERT Pen ond. Fc of the, Comm of Con: 
e PLEAs 1s 4. baok, of a very different, ſlam e and , 

e the reſt of his — Works) it has ho Hered moſt 

22060 by ignorant or earele fs tranſcribers, yet it has traced: our” 
the reaſon of many parts of. our modern praflice from the feodali in- 
of Fillen, and the primitive conflruAion . yur” YT, 25 4 — 55 

5 - clear. and- ingenious manner. n 
a Al Of his Law of Evipencs cb Nature f 25 pres 

N 367. 


b e en wi 2 not ot wn me to enter into the: numberieſ+ niceties 
an . what is or is not LEG AL'EviDs NCE #0 4 Jorr: 
this au, ell per / ormed 3 in LoD Cntr BARON GIT 
BHR T Is. ele, Treatife of " Evrpence: a work tuin it is 
E to * or I 


e ME Jos Po: a 


wy # 514. * 


exp "OY "the a 7 * his Dee; his ſet andthe 
Beta” which, he Kory : and refers to his MonvuMENnT in. 
th The Cakes” "The Noor is a diue ſlate even with. 
the floo here is no fide 1 Over the Inſcription 
afe he halts * poke three Roſer » on. * . (no Colours ex 5 
ed) CRT 955 quirrel in pr 1 big on a twiſted: Cord, 
his dead turn the exter fide, Beneath the Creſt;'# 
Knight's 1 e Ar rms are on « Shieſdencotpalſed with 


Palm Branches, 0 4 o the old Monuments. eee 
The EpfTAVR is in e Charters, arranged ip de 


k printed underneath: . F ich bh 
n WEF RA N. GILBERT *. 2 e *. 
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ae jos: Eig. one et h Fake ar e . Gen, dg 
Chef Baron Was bord” tt "O#. 5 50 5 ot 5. 0, 
four years" Hier than the Bord” Cure Bizox wholh He | 
long fur vived: being elected Member of „ 555 I 
in 170%, and in very ſiidoefſive Parlament fill 1741. ie 
Father of this Gentlemag Sir Matthew Hale pref 28 a Copy. 


I have examined the Wirt 18 the © oWUONs ; which, 5 
remarkably conciſe,” aple, and chat eriſtic. C 5 
Ie temuins to fay fomething of the TREATISE row *Y 
22 und of ne Plan of the Publication, Of the ER, 5 
ion 1 have not heen wh ry to . dbtaſn 4 fight; theug h It. os 
Have much gratiſied me to diſcover EA heats 14 
Have beet "afterwards made. Some op = been er. 
tainly by che Menu undum at the end of the foarrth Edition ; Þ. 
und it mentions miny Atditions } - what thoſe Bro * t. 
marginhl"Nothe and Refertncbs, is at (preſent uncertain, In 
this Publication they afe catefully Kluge iſhed,. The, Work 
therefore; of the 97. 2 Author "At iN be injured, by _unac» unacs 
knowledyed fernt er infue? the he che Like Lp. 
taken is b) 5 Which will be pee d by a TABLE) 
of che eorrefpbudent”'P ges in this Kaon E 
_ the Taff which Has pfrteded it. And here it arte, ; 
to explain my motive for theſe” variations f the As 
ment. After the Benn of an thor, his W ks, is 
finiſhed "moſt ” uſually ſuffer much; and there 1295 reaſon. 
to regret that, by ſome: 'defarigem ent pro badi y, of the art. 
ginal Papers," that art and 1 05. order which 1 the KM 
eminent Author of this juſtiy ceſebrat ed W ems! lear Y. 
to have"defigned,-fhauld have beech” erty broken: the gree 
Diviſion Fa Evibzuck into written and untworitten, and 0 B 
its Sibje ft Matter, "a6&brditig' to the Diſtribution - of the 
Roman Juriſis, into Cats of Contr der, 0 Tokx. 
and of DRTier, appear manifeſtly marked. It is alſo ap- 
parent that Section were intended: though ſuch and ſimilar 
Diviſions have not been hitherto marked in the printed 
Copies, in ſo far as T am yet informed. It has, therefore 
been my endeavour to Feftore the Diſpoſition of the Subject, 
and to fill the Outline. And at the ſamè time, for conve- 
nience, and the only ornament a ſubje& of ſtric Reaſon- 
ing, blended with Authorities of municipal Law, can admit, 
the Indication of ſome regular Order, the Treatiſe in its 
preſent enlarged State is divided into BOOKS, Sxerioxs, 
CuarraR3, Trrixs, and re and it was thought 


+ On account of Altcrations in this Edition : [moſt of the. Pages 
are 2 back three Numbers. 
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— e none ary ntereſting to fl 
Gentleman and the Scholar from ite Analog to the. le 
of the moſt tivilized and, greateſt” of the; mg 0 
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purſue the offender, and to ſlay him, if he overtook him be- 


3 


5 15 fore he got to the City of wr” But with us the Avenger 


of Blood was not permitted to carve out his own Revenge, as 

with them: becauſe that part of the inſtitution which permits 
the Avenger of Blood to ſlay the offender, Lege T aljonis, was 
thought to be merely political, and permitted to the Jews 
merely for the Hardneſs of their Hearts: and was therefore 


5 9 thought to be abrogated by the Chriſtian ond Fhich | 
„as. ſeems to have pbojifbed the Lex Talis. 
'*6E.1. And by the Statute of Glouceſler* it is provided: they 


ne 1476. ſhould. — ple ad in Abatement the want of freſh Suit, if it 
was commenced within the Tear and the Day. From hence, 
Murtlerers being negligently proſeeuted by the Relations, 

1 zu the Statute || was made that they proceed at the King's ſuit 
» 3 within the Year and the Day; but then the auungei t 

1 or condemned ſhould be no Bar to the Appeal. 

„ Eeclefadtiel From the Meſaie Law came likewiſe the Diſtinction be⸗ 
Interpretation tween Murther and Manſlaughter. though the Ercleſfaſtical 
N nete Interpretation carried the Diſtinction much farther than the 
Moſaic Law : for by that, wwhoſo killeth his Neighbour,: that te 


| r. 5 . hated not of time paſt; at ' when a Man goeth into a Wood, and 


the Helm of his Axe ſlippeth off and killeth his Neighbour there; 


TOR he ſhall fly to the City of Refuge, that the Avenger of Blood 


may not ſlay him, inaſmuch as he hated him not in time paſt :. but if 

a42ny Man late his Neighbour, and lie in wait for him, and riſe up 

Ag ainſt him, and fmite him that he die, and et fleeth into one of 

ie Cities of Refuge; || he was not to be received. 

_ Indeed the Fewws interpreted the DiſtinQion that was made 

in theſe ſeveral Laws to be © between” voluntary and ** c- 

x % fa” Homicide : but by the Interpretation that was put 
upon this Law by the Clergy of England they diſtinguiſhed it 

into Murther and Manflaughter * and they deemed him to be 

= 3 that in times falk had conerived W e 


+ For the King could. pardon where the ſuit is in the name. of the 


3 4 but aot on Appeal. 20 3 $43 
j{ This 1s nearly, though not Hh eluuch 4 literal Sue. 
5 4. 1 2 
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bis Neighbour, and laid in wait for him; and him to bee 
guilty only of Manſlaughter, who, on a faden Proverations ©”. 
bad committed Homiride. The intermediate ſpecies of offence 9 += 3 
is not taken notice of in Deuteronomy : +*© for there the Exam 
ples are taken of- the higheſt and loweſt offeice: the firſt from The anf, 
hing in wait and pretonceived | Malice; and” the other. from Fav e 7 
killing a Man with the Helm of his Axe againſt his Will. S wy 
But this killing on a fudden Provecation being not taken notice Homicide. © 
of there, the. Chriſtian Clergy placed it with the mildeſt. N 
It appears likewiſe by the Laws of Canutus, that the Bj- Of the I. 


ſhop was to judge of the Truth of the Fact, who, in an- peg 


cient Times, ſat with the Sheriff or Earl of the County it «hl 
the Torn, or Criminal Court + and if they judged it to be H- 
micide, he took him into the Protefion of the Curt. 
But in the Nerman Times, this Juriſdiction in the Tem- 
' oral Courts was taken away from the Biſhops, both by the 
Law of the Conqueror and the Canon of Toledo, which or- 
dains, that Ii gui in ſarris ordinibus conſtituti ſunt in Judiciis How the biep 
Sanguinis :adjutare non licet. And from henceforwird the ny er 
Bi ſbop did not preſide over the Proofs in criminal Caſes in the af antes — 


Fa 


1 


2 Couris of Juſtice :* and then the Criminals began to fly to the fitting in Judg- 

Church as to a Sanduary : and there the Biſbops having in- 

22 quired into the Crime, if they thought it Homicide, they Gf. Glam, 

would not deliver him up: if it was MuxTHER, they fene „ H n 

| | times delivered him up to the ſecular Power: and this they 1V Comm. 

vindicated upon the: Pattern of the Jewiſh Law. And to % 5+ 
prevent this it was one of the Conſtitutions of Clartnden, | © 

| that if any one * fled to“ the Church, or any privileged © 

| Place, he muſt either come ad flandum refo vel quad: cognoſrat Abjuration of 


maleficiur propter quod ſe teneat in Feeleſia : and if he did fo, the Realm 
be had liberty to ahjure the Realm, and go into Baniſbment, fe 
BR Acro ſpends a whole. Chapter to conſider how this Law who bad taken 
could be executed; and whether, in caſe they would not . 
deliver up the Malefactor, they could enter the Church, and  _ 
violate the ſanctuary. And he determines they could not: 
becauſe this would be horribile, nefandum : but he ſays, that 
the ſpiritual and temporal Powers ought to aid each other: 
and adds farther, that whoever carried ſuſtenance to the of- 


wo do. off M P.M OE 


; II inflances, however, in ſuck a manner as to leave an implied. 
t. Medium between deliberate purpoſe from previous Hatred and mere 
t Accident. 1 0 5 5 3 : . b To 24 ; : b ö v7 4 | ' r | 
2 * They retire. (with a. Proteſt, ſaving their Right) before the 
t Queſtion is put of guilty, or net guilty, in the Houss of Panns 24 
£ in Parliament, ix capital Caſes, "mt nn 2 
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; 2 7 37. ing an Impeachment, he fled to the Temple of Minerva Chaleicecos. 
„ I. p. OW. - 


- 1675. p. 84. Adventitions Embelliſkments, when the Event became remote, and 5 
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Vogler ſhould. be put out of the King's ProteQion:f- And | 
cus the Laicks were brought under the King's Protection 
and the civil Power; which puniſhed all vdſntary Mupther 
with Death, and excepted the involuntary, according to the 
tdttue ſenſe of the Meſalc Law. u. 


1 11 Canuti; - After which the Clergy challenged the Privilege not to be, 
a. tried themſelves by any temporal Juriſdiction: and therefore 
ke Puniſhments of Muriher and Theft by Death (as to Ec- 


rleftaſites) were brought in by the King's Laws: © 


j Is Struggle be The Fecleſraſtirs alſo challenged/an Exemption from all ſe- 


98 lr cular Power, even in Caſes of High Treaſon... Thus the 
„ Qieære of the Canon: ſi.— Nunguid Clericus committens Crimen 
Ts A MajuSTATIS poſit puniri per Principem aut Judicem 

ſtecularem cum fit temporaliter ſubditus? Reſp. de Jure loquemde, 

ao NON: Clericus enim non dicitur proprie committens 
 -* Crimen leaſe Majeſtatis, cum fit, Non VERE sosbirus; 
tamen DE-FACTO Printipes ſecularet plures ſervant rontrarium tz - 


but be reſolyes the Clergy were to be degraded, before they 
pere paniſhed (though it were High Treuſan by the ſecular 5 


. But they came to this Temper in England, that for T& EA. 
Fualip ccd. SON: the Benefit of Clergy ſhould: not de allowed, on the 


7 


ed in TAI ASI. Canoniſi* s Notion; that they were not ſubje& to the King: 


. 


8 and therefors, in the Caſe of the Biſhop of Carliſe, ar- 
-2 72 | 1 2 1 25 4 ; of EI 1 5 240 . 79 a "y l 33 | wt 
I Afemilar Expedicnt wat uſed againſt PAvsanias, when; dread: 


% would net force him from thence, : but Sat ap the Entrance 
y placing a ponderous fone againſt it. Avyilas Jt avler GNA tune 
'*  AuPnovodes . - . . . ges T6 liger Tis NG,, Agne, reges Hats 
eee. Hyd wyſvs T0 rh. Kats tig 045 oixnper U perry 6 % TV 
lle uatun, be jen Oraidgics TwrT_n, novgacw: To wegatlixe 


: 5 deer digi c Tn Jiu, geile 3. 10000 rule 0:xngwalog roy os p bude, . 


dio Sogas, 1301 eie rugneαtti¹ alen, xas g ure ee deren 
message derne AIM. Ku He, aide areVvxi, 
dene Ga u r engel. tayurly in Tv Tigy il en ela. Kai 
e nius amd mega, OW 
it ts remarkable that in this Narrative there is nothing , the 
Anme or 'Obſearity, and little, if any thing, of the Harneſs 
+.” of Style and Compaſition db/erved in the general Manner of this great 
1 Hiſtorian, Allowing for the Difference of Diale#, the Paſſage 
mure reſambles Herodotus. Diodorus Sichlus, Plutarch, and Ne. 
. We (FI relate this Event with fome. difference. The ff makes the 225 | 
Mother of Ons to movie i" the Entrance of the Temple, 
Navos. L. B. and with this Nepos agrees. Plytarch o/cribes it to the Fw, 3g = 


- 


original ſimplicity ceaſed to ſatisfy. 1 
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3232 | HANSLAVORTER A an o ars x: 
e Triofon, this pretended Liberey-6f this n 
was over- ruled by the Judges: but in the Caſe of a Mfurudes 
though it wa 10 he puniſhed by Death by the Laws of Go 


and the Flight of a Leute to the City of Refuge was not 
rmitted (for the Moſait Law had conſtituted the Cities'of & 
g pa s to be the Towns of the "Levites)3-it was neter to 
de ES for the Protection of a Murthererz yet the 
. Clergy claimed, even in this he „e row hs 1 
A T2 53 4s; i PM: SM es” Pe 9 BK 


% Thus then of sbs: Py oat SAP e 
But in all other Caſes of An les 1 7 bb ew 
* ical. Juriſdiction was readily allowed; an if they 
challenged any eccleſiaſtical perſon,” accuſed before the | 
Judge f any of +theſe offences, he was delivered to the 
Ordinary, Who was 1 8 de Corrigibihtatey and if he _ 
adjudged him corrigibile, he appointed him a proper Nun 
ance, an over the . ee of ſuch” Penance” he 3 


degraded: Ag tp by 


When 5 was . ak De a 8 n 8 
5 Judge and the Canonifts ſay, Dyed probatio 2 S 


nitio num aliquis fit Ciericus 4e eeecleſtaſties Jurifüss? 
| tioni—debet fieri coram Judice eccle ſſaſtioo; ef non coranJub 
dice ſeculari. Though in Lindw. (which: gives 3 of -_ 


our Inſtitutions)" it is ſaid, Clericus cant ra quen proce dr Jade® 
Town . aliqus deliflo exhibet vorum ipſo" Fudice ſecular 


fam e e n/irumenta t et lis wiſh nn 5 
eccleſiaſticum, ubi [cil.* & 

The Clergy extended this Privilege to all that hack 

Tonfuram: 28 by Clerk that fet the Pſalm, the Dvor- deep 

the Exorciſt, the Subdeacon, the Reaiter': and they being 


ſtrain them within Bounds; and therefore the Temporal and Church. 
Ecclefiaflieal Power joined in making the Reading before * 


N 2 - 
Y 85 2 
* * 
3 4 
2 * 


2 extended by v0» 


Clergy to all _ 
any wa OY 
Judges who were Beclefiaftier, it was thought proper to re- Pr 32 * ED 


Secular and the Spiritua! Judge as the Feft- of their being Heuer 


| Fecleſraſtics, ſinoe no man could be prefumed to be an Eecle- 2 . INO 


wir oh. 


ſiaſtie that could not read; and therefore the Reading 
before the ſecular, Judge, but dhe ee that he” be od 
read was by the Ordinary. 

But before he was tried aiding hs was an Eevlefiaitie, Trial 
| he was tried for the Fa# : for if he was found guilty of 5 Trial 


MoxTuzx by Inqueſt, the Ordinary could not claim hint; A ss, 


eee 


becauſe, as has * 8 all ll e in 8 cook TOS 
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for 
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e Show any Eoeleſiaſtie was: died © or 1 
of any Crime ſhort of Treaſon againſt the K ing, the Ordi- 
ary might challenge him; but if the Ordinary did not 


g C . challenge him, he was to ak r as. 855 ber temparal,_ 


- 
* 


5 Fetten. 3 4 
0 s. l. But the Statute of Weſt. ; 1 tat Web Perſons 
= water by PY 0 to the Ordinary ſhould not be diſcharged without 
treduced in Puirgation: and this was made by Articles exhibited againſt 
Ae of Ecele- the offender, and his Anſwer to them in the,-Ecole/raſtical 
Jafticr. Court. If he was found guilty of MukTaer in that Court, 
ttmey degraded him; but if he was guilty of Homicide, be 
2 made his Purgation by Penance or Cy for Mauer, 25 as 
che Ordinary thought expedient. 42 

But becauſe by the Delivery to the Ordinary. the King. lo 

the Porfeiture of his Goods and Chattels, and Profis of his 


F 5 Lad, an Inqueſt was taken, to know gualis ordinaris deliberari 


deheat ? This created a great Miſchief to the Priſoner: fon 
if be ſubmitted to plead, he could not be claimed by the 
Ordinary, having ſubjected himſelf, as a Layman, to the 


LET LE 5 ſecular Juriſdiction: if he did not ſubmit to plead, he loſt his 


© Challenges to the Jury; and the Inqueſt of the Jury, though 
| he bad no Liberty to plead, paſſed 80 ee ee * 
Soo ds and Chattels were forfcited, + + 


1 Passo, Che -Fuftice of the a Pleas i in Henry: the 


# x 
Yael en, 
* 5 8 * J HA a . 
4 : 13 « 
% - 2 * 


VPI th's Time; ſet this on a better Foot: founding himſelf on 


. the 25 E. IIl. which ſays, that all Clerks, as well ſceular as 


religioue, from henceforth convicted before. the ſecular Juſ- 
' . tices for other Treaſons, or Felenies than againſt the King ſhall 
tom henceforth freely have and 6780 6 the Privileges of Holy 
us __— Church, and ſhall,” without ee eee * 40, * 
| In demanding them. e 

So that he allowed them to plead te 1 5 Felony, and aficr | 

| Canvidlion the Ordinary might demand them. 
8 the De- This introdueed the Liberty for the Prikoater, to i 
rf Clergy his Clergy: and if, on the Inqueſt, he was found guilty of 
ee Mur tier, the Court did not admit ſuch Demand from the 
3 and PFriſaner, becauſe he was to die by the Law of Gob: and 
other inferior therefore in ſuch Caſes the Court did not deliver him, unleſs 
Crimes. the Ordinary did demand him; which, in ſo heinous a Crime, 
FE Was ſeldom done for Laymen, nor even for Clerks : but Caſes 
Ss of Homicide and Theft were Tooked upon as properly corri- 
» +. ible by the Ordinary; becauſe they were not guilty of Neath 
| by the Law of Gop: and therefore they allowed any Perſon 
of er daa wn faul. the Ty of pe and the 


. 
= * 


* BETWEEN” | 


Sas radia: Perſons to: 8 ny age Wh: 5 5 — 


by Money, becauſe they were not offences which os *the 


| My nic. Conſtitution were puniſhable with Death. Wir: 


ut the meaner Perſons, not educated in Learning; 4-38 


ie had no. Money io make Commurerivu,” were generally wen 


up to the Tempora! Law. „ 
There were ſeveral ee Statutes," by 8 + We 


endeavoured to abridge this Privilege: of the Clergy = the — 5 


firſt was de Bigamis z which was, that the Bifbop of Rome 142. 1 z 
having made'a- Conſtitution that all Perſons, twice 'marriel Anne TY 


ſhould be exeluded from Clerks Privilege ;—that ſueh Perſons 

hen convicted ſhould not be delivered as Clerks, whether 
they were Bigami is before or after that Conſtitution: after 
this Statute, when Feluns, arraigned challenged their Clergy, 
the: Proſecutors, upon ſhewing that they were Biganifls, 
ouſted them of this Privilege. To defeat the Effect of this 


Statute, they procured: another, that Bigamy ſhould be tried 


by the Biſhop, and. not by the 1 Law. The Statutes 


of. Clarendon, that forbid the taking ſanctuary whereby te 1 Foun n. II. 
avoid the ſecular, Juſtice, were alſo enervated by Articub J IV. Come, 
Cleri : + for if a Clerk fly to the Sanfiuary, he ſhould not be 422. 
compelled to abjure the Realm: ſo that the Churches and © roll 
privileged ' Places enn a ION. for che Clerks pA 16 
themſelves. I laſt. p. 599, 

It has been likewifo reſolved, that if a Clerk had confeſſed a 
the Felony, and became an Approver, he ſhould not be deli: Fi 5 


vered to the Ordinary; becaufe by ſuch Confeſſion he had 5 


ſubmitted to the ſecular Juriſdiction. 
But the Fecleſiftics pretended that ſuch. Oonfolliods Ns 


coram non-Fudice ; though it! had been otherwiſe reſolved-in 


I 


delivered ta the rig nie for that would have: 8 up! the 
Prerogative of the Ki 8 


the Temporal Courts, as Lord Coke obſerves; ; but the Statute C- Wy | 
of Articuli Cleri enaQts, that he ſhall. enjoy his Ones e 
notwithſtanding his ConFession. 
And now the Law, een Ecelefinſer, flood on. \ this Recapitalation, 
threefold Diviſion: 225 
Firſt, , a Clerk was competed of Tarason, hs was never 


Secondly, in the Caſe "of - Monrus, FH was deli vered. * 
the Ordinary, if demanded ; but then it was in order to be 
'd:graded,- and for no other Purpoſe z/ for in a Crime puniſhed 
by the Law of God with Death, he was not permitted to 


make any Purgation; but ſuch Degradation was taken in the 


Nature of the Death and Deftruflion of the Clerk 5 and there: 
fore he was not put to Death ; they did not intend he ſhould Bo 


 befwice puniſhed for the ſame offence : and BRACTON ſays, 


* 


F * 
5 ” 
8 J » * * - 
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. | Clericur, | = Grimine: comviftus./ 4 "wah 1 | 
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onem perpetratir. i 


Thbirdly, if the. Clerk. were roi: of „ except. 
 _MouxTizs, he might. then demand the, Benefit of Clergy : and 


ſo they permitted any Perſon to do that could: read 5 and 


ſuch Perſon was permitted to make  Purgation before 8 0 


Ordinary; and, if he purged himſelf, he was atquitted. - 
But if the Clerk confeſſed the Fact, he was delivered is 


+. + the Ordinary, abſque Purgatione for he, Having e the | 


- - 


Pr what is formerly laid down: that in Caſe of Blod 


Ordinario, abſque Purgatione. —Fleta. Si criminaliter agatue 


Temporal Furiſdifion- 


Fact, could not deny it afterwards before the Ordinary. 
To underſtand the Reaſons of theſe DiſtinQions, we mil _- 


by the Common Law, the Ecclefi aftical Court had no Furifdiction: * 
and therefore, when the Clerk was convicted, he could not be 
delivered to the Eccleſiaſtical Court to make Purgation, be- 


cauſe they had no-Cognizance of the Cauſe ; but he was de- 


livered to them abſcue Purgatione, in order to be degraded by 
them. And the Sentence of the Common Law was, delibetetur 


werſus. Clericum, gquamui: Clericus reſpondere noluerit in Fare 


M. ſeculari, Jude tamen Ecclefiaflicus coghitionem habere non pu 


tuerit nee regiam auferre Juriſdictionem, licet iabere debeat 


© Tudicii Executionem: in Causd enim ſanguinis non poterit | Betlefis 
*  #ftieus Fudex cognoſere neque judicare, niſi f irregularitatem tom- 
millat; et quamvis neminem vaſeat Morti condemnare, degradare 
© Famen potuerit erimine convit? et perpetud Carceris incluſione euflgs 

- dire. Upon ſuch Delivery the Ordinary not only degraded 
him, but put him in priſon dil he obtained the 1 | 


Pardon. © 
But if the Ordinary dernanded him ls: Clerk char” will - 
not ſo, he loſt his Tem emporality; 1 it was impeacting the 


* 


But in all Caſes, except Treaſon Ry Murtler, the clerk 


might himſelf demand his Privilege: and then he was deli. 
vered to the Ordinary without any Reſtriction: and by this 
Law of the Church he was to purge himſelf of that Crime 


by his own Oath confirmed with twelve Compur ro, 


of which were lay and the other. fix CLER —_ and if he -* 
in his Purgation, he was puniſhed as if he had been eonvied, = 


or had confeſſed the Crime. 


When he failed in his Purgation, the Ordinary judged if 


he <« were” corrigible or incorrigible : if the 3 they 


e Penance, and on his 5 or Commutatiom, 


be was ä ; 1 wu TT? Was e and _ 


- 


4 


The peru! Court taking hotiee of the Cato 


likewiſe that the 


nt of their Court, 


By the 28th of H. 


6e ſubſequent Statute.“ 


By 18 Eſiz. the Perſons admitted to the 
ſnall not be delivered eo ene Or 
Prifon by"the re 


diem. 
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forms and ſolemnities of the Law, than they poſſibly. could 
p. J. have been if retained in Memory only: from * hence there- 
fore we ſhall begin with the WarrTex * 
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_— And: firſt of Rxecory3. :—Theſe are the 1 of the 
| ' Enortrarvan and of the King's Courts of JuysTicE; 


3 0 and are- authentic beyond all manner of ContradiQion: 


1 They are (if a Man may be permitted a ſimile from ano- 

7 . ther ſcience) the proper DraerxAns' for the Demonſtra- 
B 1 tion of Right: and they do conſtantiy preferye © the Me⸗ 
VVV :.- Matter, that it is ever permanent and obvious 
5 td to the View, and to be ſren at any time in all the certainty 


$ ; Ho = of Demonſtration (8): . rods as han: THINS, as is ob- 
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JA of abftratt Truths which are perceived by the underflanding 1 to be the 

3 „ certain reſult o femple, determinate, neceſſary, ideas. Hy "hr 
be forenſic e pn hath alſo beenVonfidered : there 14 yet ano- 
7 We applicable to our ſubjedt, which is the popular, or civil: thit 
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Fan A dilregard the en e of mew fatie- 


3 imperfections of Memory: and as the Remembrances - of 
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certain place; and that they ſhould not be transferred from 


cosa p, that there is no Such matter of Record exiſftin £ eee eee 
is tendered and joined in the following furm and rick, W 
be enquired of by the Record,” and the orhpr © doth the like, lt. 


hereupon the party pleading the, Record has a day given him to « bring. 1 
| condemiied 3 and en his * his  axtagen el 4 N . 
: 


* : U 


rar Law o evolves. 9 5 13 Ie” 
115 * P. 6. 


e bats can never be * p proved | is Brie OT 


a Demonſtration | is only appealing- to a. Man's own "clear _. __ * 
Conceptions ; which can never be dene with more | convie-. Sy woe ta | 
tion than when you draw the conſequence. from what is i M0 
already conceſſum.: _and, Cy there can be no greater | 5 
Demonſtration to a 8 1 ee "than an * „ 
to its Np AYTORONE;,. 1 5 muta 
c bt OH EGO» 
Race not being. 1 « Copy" 2 E 1 A 
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to have recourſe, cannot be transferred from place to place, 3 7 
to ſerve a private purpoſe : and therefore they: have a com- 9 
mon Repoſitory, from whence' they ought not to be re- 5 1 on 
moved but by the authority of ſome A Court; and this 
is in the Treaſury of WrsT MNS TER. And this piece of . e 
Law is" plaiply agreeable to the Maxims of Reaſon and Juſ= | 705 10 
tice : for if one man might demand a Necofd to ſerve his 
own occaſions, by the ſame Reaſon any other perſon 9 
demand it; but both could not poſſibly poſſeſs it at the ſame 1 
time in different places; and therefore it muſt be kept in ane 

certain place, in common for them both. Beſides, theſe Re- WR 
cords, by being. daily removed, would be in, great. 

of being loſt : and, conſequently, it is on all hands _ Sr 
nient that: theſe. monuments of Juſtice ſhould be fixed in a E a 
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thence but by Public Authority from ſuperior Juſtice. , 3 Ep 
* The Coriks of Rxcarps' (4) miſt be allowed in ch 3 5 27 
Ty. 18 8 you * Ines OP Original pr beſt — Litt. 243. 


een 8 2 5 3 „ 5 
nous th Moral Demonſtration 3 die it ide Baß. of Ethical a  _ 
politicul ſcience: I rgery adam pg „„ 
as true Juriſprudence, PoI IT 1 > 5 
t Monumenta publica potiora ſunt 4 bibus, D. 28. 3. 10. 

(4) Of TaIAL BY ITE. the axderwrities' pg peſſoys is . 
from the COT AAS. 

% This ii only uſed in one W fence: 7 3 that is. os. 
a Matter of Record is PLBADED in any Aflion - as 4 Fine, 4 
Judgment, or the lite; and the oppoſite party pleads NUL*T18% — 


forth the Record by him in pleading alledged, or elſe he ſhall be 


% 


1 Jhall be tried by the King's Writ or Patent only; which is mateer of 


Cro. Jac. 50, the Nature of the Thing is capable of: 


des, 109,293, the Original that is fixed to a Place, and cannot, be had, is 
8 . totally to diſcard their, Evidence; "Hut, it were very hard 


\ . e 2 on, bee f 


2226 2225.7 A you can have of them is. a true cop zand V9 


209. 441, 2. 


5. cat Evidence commands no farther than to * dce.the, beſt that 
0 


F to tie men uf 5 


ul 


Pl. Comm. 80, ahd MIurious to femove from Evidence the beſt and moſt au- 


75 9 2 2 den Teſtimony,' becauſe it is fo gugrded and confined by 


29. pl. © the Law that it cannot be had or produced itfelf .For ende 

200. 4. 5 Co. Rules of Law and By ht would. ” the Authors of * Injury | 
Fim. 85. Which is the higheſt Abſurdity'; Por in matty Caſes,” 7 
R. Rep. . muſt fail w how ahi" from the 184 6h when Tos" i 


2 k. Rep.172, cannot be had at the Trial. 


191. 


a Mod. Rep. 226. Dock. N Saund, 19,10. Mod. 8 24408, Mi. 146090, to * 


516, &c. 618. 4 Mod. 3, 2 394, 257 494, 300, 579. 
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2 Vern. 471, 694% 603; Ch. Pr. 466; Kd. Abt. 228. Ed. Rays. 199, 4. 746. | 


. t Te ws? Tr es ana 5 e * . 4 


orn's Tr 3 Lgy- 4 ln Gen 


3 1 . c fo Cory; mi n Eitel. 
3008. Stig. 174. 2 -aPy 
_— wd che beſt Evidence that the Natvre of the'Thing ad. 


| of Copy is no Evidenos : for the OY 


beer The. Trial . of this as. is Nr r . 
 Rrgony: for, @ PLE pward Core chſer vet, a 4 Record or En- . 

.  rollment, is a Matter of fa high a Nature and importeth i in ble ae 
e ahhilute verity, that i A it be” læuued thert ir mo fuck Record ir Hal! 


not recerve any Trial or otherwi/e, out only by nel. 
Thus Titles of Nobiliy, as w 22 ray or ban Baron or by baron, 


Record. Alſo in caſeof an alien, whether allen friend or 5 
Be tried by the league or ir 1 between lis ſavereign and aurs ; 
every league or treaty is of Record. And aljo, A a Maner be 
- © held in ancient demęſus or not, all bz tried by the Record of 

mii in the King's Exchequer. Coun. B. III. Ch. 22. 6 L. 

5-3 goss to the caſe where the Record is triable xn Cu &1 AM under 
+ the-PLEADINGS : and in this inftance, on the Iſſue of Mu TisL 
Rico p, He RECORD err muff be: produtedy if it be a Record 

| _ of the fame Court 3. and if it be a Record of another Court, then an 
EY E xemplification muſt be brought. in ſub pede ſigilli. This will bo bene- 
after noticed (p. ) but it ſeemed. proper #0 be anticipated here. 


But thr Cat white a Corr of a. Racard hall be given in Evi- 


as above intimated in the texe, is ubrre the. Record is a col - 


lateral Matter; tbe Inducement aud vor the Gier of the Aion: 


| fer then it it not: traverſable, But muſt be given in Bvidence to 


the Fury an the Prog of the. Declaration. *Bor nothing can be of 
3 elf raverfoble tha. eigesdke ue a fall end. of the Mater ; and 


this. it cannot-do if Fact be jointd with it + in fuck cafe therefore, the 
| Hue therefore: mnft de upon the. . ; andthe Re 


cord May bt given it Evidence to. Juppatt' the Fats: and vhanever a 


eee, the ty of: OS Ns = won. 
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nie ; anda Copy: akon as de beg Leides . 8 
for the farther aff a thing lies from the ſirſt Ka a. = AT Ip 
ſo muoh the. weaker . muſt the Evidence ba: and therafare 147 of 1 - 5 : . 
they maſk give a true Copy. in Evidence 3 Which is 0 FEguee. gez, Ke. u- 
it to its firſt and beſt 'Certainty. Beſides, when you give a 2 TY © 
Copy of a; Copy in 3 there muſt be a Chaſm - in eviderce.. e 


your Evidence: for, if :you, haue ihe fir Copy, and, by 5 4 * 
pM or otherwiſe, prove that a.true Copy, then the ſecond - be. IE 
is altogether idle und inſignificant; if, you have * 47 56 : 
0 ;opy; then it cennot appear that the firſt was a e 
— Copy becauſe it is not there to be ſworn to, and „ 0 A 
conſequence: i is not proved in Court: and then it iv no N en een, 
dence: and, conſequently, the me of that which * 
| itſelf not Evidence: cannot be Evidenge. 1 
= Henee it is, that in an Le upon an Theit you muſt Kent, Tr: 1 i 
JJV 
; that the Th sg and was returned; but you muſk prove W . 


the writ, of Flegit by a true Copy thereof. zand the inquiſition BE oe 
therean : 5 the * Notice of the Judgment Roll is a P. 1 11. rot 
more than that the party did cle& ſuch Execution to iſſue ; | W 

and it is the Elegit: and Inquiſmion upon it, chat carves out e | 
the Term and gives the Title of Entry: fo that the Judg-" 


0 ment Roll is nd more than a Memorandum that was med 
and returned; and the Copy thereof is no Evidence, ding 
bot a Copy of that which is but a Copy or Memorandum 


* 2 


the Thing itſelf, Cad quatre, becauſe Halt was of a different 
* I opinion; and was for allowing. the Eutry of the Roll to be 
I good Evidence, that an Elegit had iſſued: for à Notice: on 
be Roll of the being and Return of the Ebyic, . be” 


Evidenge 2 Elegit Was, as a Copy OE. N DO 
8 * 0 T 1 0 * ME.” 4” ooo bn ts. 
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9 flantes of the Lord Chief Baron: as they ars not fared with bit uſual. © 
WW /"i/Aiewity, being K Memoranda for n farther eee 
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| Cent. 280. - tute Book is Evidence: or rather is allowed to he uſed for. 
ps „ the recollection and better vouching of that which reſts on 
is own strength and legal Notoriety 25 for it is not chat the 
: ; by a I Bs Fate bs . 5 1 "0 
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e esrerprzg ore gitler annERAL or ſpecial; puBLic-orpri- Ul 
mite. 4 General or Public A# is an urjverſal Rule that regard; de 
|  ** rhe waoLE CommMuniTrY; ſpecial er private Atts are rather Er. ne 


* 


hh Ceptiont than Rules, being thoſe "which only" operate upon particular 2 
r , x the" ff. pa 
| Fo 13 Flix. c. 10, to'prevent ſpiritual 'Perjons from making Loser for | WW <2 
CRE longer terms than twenty-one years or three Lives: is a Public: At; it un 
CC of firimal. ee in tis Bi 

_ Nation © but an Ae to enable the Biſhep 7 Beller, to matt a; Leaſe, ow 

0 A. B. for fixty years is an exception to this Rule ; it concerns only no 


op's ſucceſfors ; and ig therefore a 85 ivard f., * 
 InTROD. E: ö vs 8 . Ru 


= the parties, and the Biſhop 
3 | = ®* Por the farther illuftration of this it may. be remarked, that ide 48 855 
1 „ Toleration, though in Larwood's Caſe it was a private Ad, aua. der 
* Be Ey a great Authority, afterwards. confidered at a PUBLIC one : and Wl ou; 
—_ en this ground, that the diſtinfion between a particular and à general the 
: CES | ftatute refts upon the point of  noteriety and unjver/ality. Now the as: 
X | Diiſſenters were a body of people well known inthe Kingdom and even * 
mentioned in ſeveral Atts of Parliament; and had public fiatutes en- 5 
a4 atted againſt them before the Toleration Ad; and therefore it hould 
1 In all reaſon be conſidered as 'a Public Ad. Eſpecially as it virtu- of 
_— auh affetts all 22 in the ting dom; ſetting them at liberty and AQ 
bot eving them a legal right to become Non-conformiſts if they are /o di/- Wl © } 


s 


4 


poſed. And 9 \ of. the Ad mentions another confideration 4 4 
ö Which is of the moſt public Nature. . Foraſmuch as ſome eaſe to i « _ 
* - © ſerupulous Conſciences in the exerciſe of Religion may be an effetual « f 
of 8 mean to unite their Ma efties Proteftant ſubjets in intereſt and af 
. 0 Faction. — Nov is it palſible to concei ve that ibis can be a private 
C A Ar IN DIx to Dr. Fukxtavux's Letter. 
May it not farther be concluded that the Ac rs for the Reven6al 

of the ATTAINDER of Ld. RussEL and of SYDNEY are notwith- 
Handing their form and their apparent termination in the individual 
- Caſes, properly PUBLIC ACTs,; bejng DECLARATORY:of the Com: 
ven RiofHr of every Man in like Caſes, and of Pxikciryss of 

the moſt general. importance in the CONSTITUTION. of our C81: 

Bt > mina Lau? As much therefore Public as the At for the Reer. 
4 7," ſal of the Judgment again Hur in the Caſe of. Ship Money: 
5 which is rightly printed among the Public Ads: and to this Vindi- 
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& andd aut e Ek 1 
| . ſince” there is no. abſdlute Aſſuranoe of Style e. 
their Exaftrieſs: but every.perſowis ſuppoſed to upprehend and 1435 
know the LAW which he is bound to obferve, “ and Which 


1 


« the ConsTITUTION- regards as the AG of his Conſent, hes. en 
, either by general or approved Uſage, or under full and . Pablis Ae 5 4 
e fair Repreſentation,” and therefore the printed Statutes ef this — 2 _ 


are allowed to be Evidence; becauſe. they are the Hints A Ts * 
| that which is Ty * be * e f ö 
„ * _ : 5 
— > ; 2 . EX bo | : "= 205. 2 15 
. e e ed bn 
3 Th 8A F 9 8 . 75 ta- , 
. » 3 5 7 4 Pnoat A. p bak: 7 25 2 5 7 8 1 f Ogg ies, or ee o 
K Printed Statute Book not to be read. 5 PT 
u i Acrs the printed Statute Bak is not 7 EOS 
« WI dence, though reduced into the ſame Volume with the go= . 
2 neral Statutes; ; but the party 115 to have 4 Copy com- „ 
4 pared. with the Parliament Roll; for private Statutes do OE 
„concern the Kingdom in general 3 and therefore.no Man is 
it underſtood to be poſſeſſed of then, as. they are of thoſ® 


D 


General Laws which are ſet up as the Regulation „ 
own actions: and conſequently the * private Statutes are * Me 13. 

4 no intimation to what is already known ; but they are the 

WH Rules and Deerees that relate to the private. Fortune of this 

2 or that particular Man, which no one elſe+ is obliged V 
2 derſtand or take notice of, as Matter of Evidence: and oy LS | 
ed Wl ought therefore to be proved with the ſame punQuality as 0 „ 
the Copies of all other Records: for they are not conkidered 33 5 
ve Wl as. already in the Minds of the People. 15 e 

05 But my Lord 814 Juſtice PARKER allowed the W 5 

11 Statute Book to be Rvidenge in the Caſe of the COLLEGE 10 Mod. 353. 

bv of PHYSICIANS ang Dr, Weſt: of the Truth of à private 2” this mat- 


of E _— 
nd Act of Parliament, touching the Inſtitutions of the College. brig oo „ 


iſe « And this probably from the Nytoriety of the Eſtabliſhment ; 1 = 

on 4 according to which it has been held, that a private AG Ty „ 

195 of Parkament in print for a purpoſe which though 1 

„ © ſpecial, affects an extenſive diſtrict, may be given BB: 

de Wl © dence; as the AR for Bedferd Levels, for rebuilding Ti- | 
4, vr &c. not only becauſe they gain ſome authority 


as © by being printed by the King's Printer ; but beſides, ses © 


th- 
wh ns he Memorier of theſe beret Men" and of our Lows, 8 „ 
pm” Voice of Parliament, ought equally to have been. And thus is well \ 1) © 
of expreſſed what pres Bay 1a a public Ad in thiſe words of Ginga e 
Rl: ebe Point Lau e — „„ OR OneR 
er- TEE is a MICs! Law.” -, "Ke 2 
i 7 1 „ e e I 
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„ n l 8 the Nessie) 
oo KI "2 . of the ſubjea they cannot be ſuppoſed to be unknown in 
the Vicinage; On like principles, / printed / Capics of 


TY FEM x « other things have been admuted in Evidence, when of a | 
8 compared . with the Ori- | 


© Som Fin 2 public Nature Wichout being 
13 1 ginal: as the printed Proclamation for eure was admit- 


1 5 2 ted to be read: ng nen Wü e in 
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SECTION W. eee 


; e Kar. bf e 
* P. 14. U wy Ganaar Act af e is taken } Notice * of 
"at dy the Judges or fury without being pleaded,” kor the Res- 
4 Co. 36. a. fon already given. * 

4 8 5 d But, cohyerfely, on. the face Account,” : a particular 
Plowd. 6:22. AG of Parfiamentis not taken notice of by the Court, without 


F; 


_ being pleaded : for the Court cannot judge of partieular Laws 


; 1 which, do not concern the whole Kingdom, unlefs that Lan 
be exhibited to the Court: for they are obliged by their 
_ 1.” "oathtojudge ſecundum Leger t Conſuetudines An lie and there- 


fore they cannot be obliged, ex officio, to. take Notice of 3 


8 Law; becauſe it F not Lex. Hnglie, a a Law. re- 

ating to the whole Kingdom: therefore, like all other pri- 

dee Matters, it muſt be "brought depo them to. Judge 

_ | thereon. | 
©, "Bits private A of Saitiagy ot, or any. other private 
1985 Re ord, may be brought before the Jury why it relate to the 
Ile in Queftion, though it be n eaded: for the Jury 
are to find the Truth of the Fact in g, accordin to 

the Evidence brought before tbem; and therefore if the 


+ private A& broughr before them doth evinge the Truth of 
5 £26 * "a . the Matter i m' Queſtion, it 18 as proper, Evidence * . r 


et 


2875 as any Record or Evidence whatſoever... < 
Navy, fince ſuch Records are. moſt authentic, it is the 
LY moſt proper fort of Evidence : the Error in this * Matter was 


founded upon the old Notion, that the Joy, could not find 


„an Act of Parliament, or other Matte? of Record: which 

is falſe; for the Alegata to the Jury, ſays Hobart, are every 

thing [oat 2 A; * cel age e 1 pokes. 49 WE 
ve.” 
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* A. Abr. 683." 40 $8ion; or 8 be brought, ona Neal S 
. Reg is, another ſtatute. which diſcharges, and exempts 


5 fendant from the Penalty, this ought te be ra EA DI, 


3 be * in Evidence on the General * for 
the 
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1 4 * : z 8 i . ow 
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x 92 e- rate, or giving. in each Acts. ol Pax: 


©. ere. e. 
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. * on iiber 
the ma is but. a _ dental of the Plaintiffs Th 


on; and the, Plaintif hath proved fiim-gailty when — 
proved him within. the: Law. upen which be bath founded 
his Declaration z ſo that the Plain hath performed what 


he hath /undertaken:/ but if the defendant would 'cxempe 7 
kimſelf from the Charge: of the. Plaintiff, | he ſhould not have 7 


denied the weten n 1 1 the Law ona 
diſcharges him 


Another Differegco is hes, "uhh: Mii foring Pro PIR: OE 
riſe: Fand this is to be diſtinguiſhed; for ubere the ſaving — 


& in the royiſo: is MA H of Fact” it. be given 


in Evidence on the GENERAL 15 unt beeahſe * the Party * P. 16. 


de within the Proviſo, be ig not ai rt the body of 
the Act on which the Action is founded, and if an Action of 
Debt be brought againſt a ſpipitoal perſon for taking a Farm, 


the Defendant pleads „ that be wWäs not poſſeſſed of or 


held the Farm oentrary to the Form of the Statuts. Upon, 


this Iſſue joined, the Defendant may give in Evidence that 


it was for the maintenance of his . RG: to the 
Proviſo of. the: Statute. e 

But where it ng in a PolxrT e it Wa l pleaded 
« 2s a ſpecial exemption.” Thus upon an Infbrrustion of 


{ - 


the 5,apd 6 E. VI I againſt Ingto g, the Defendant can- + <. 14 = 


not give in 'Evidenge a Licence of dee Juſtices-of the 
peace according to the Proviſo in the Statuts ( in füppert 
of tbe General Iſſue : becsuſe whether there deen Tof- 
ficient Authority. i is a Point of Law, and cannot be given in 


Lridenee wichen pleading it, 


And generally, Public 10 leſt than private teten onght. to 
be pleaded when they make void legal ſolemnities, or take 
* away the compulſion to the performanee of à Contract. 
For in this caſethe eonſtruction of the Law is not that ſolemn 
Contracts ſhall. be deemed. perſt & Nullities, but that they 


N . . 


FE... ; 
** 


are voidable ©, n Prineiples of public ſecurity” and Peace“? By 


by the parties prefudiced by thoſe Contracts ben © "they, 
% ſhall; duly challenge that privilege of Exemption. which 
* the Law ſuffers them to claim; | duely chalſenge it, in 


« reſpeQ, at leaſt, of legal Forms and ſolenmities; ſo that 


under the Geners) Iſſue the Plaintiff may not Troy ſurpriz- 
« edby Evidence, which from the courſe of the Proceed- 
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8 then on this Dodsix Voycnts” he in Remainder” is 


barred, becauſe he is as properly called in as Vouchet as if 


EO he bad been called in en PRAXER of Arp of Tenant for 
U.,uife and when he takes s up the Defence and makes De- 
** . fault, then be mult be barred by the ee for want of 

INitle appearing ; for when any perſon 15 proper] y in Court 

* P. 31. and doth not defend his Title, he is as * properly barred as 

N he which hath no Title at all; and when Tenant” in ail is 

barred for want of Title, the Iſſue can never " after lecover 

in his Formeden. C ⁰ ar y . 

„„ e e if it be psd inc fendant ir 
„E e his Replication alledge, that partet Ini nil labue unt, tha 
eit was levied by thoſe who had no" intereſt in the Tiſtate, 
W e. this will be good to bar the operatinn "of the Fine, if it be 

L a 4 by Common Law; but not ſo if it be a Fine with Pro- 
2 « cſamatiops under the ſtatute,” for that ſnall bind the Parties 

BED: | \# and all who claim under them, and ſhall alſo; if no Claim 

* N ec be made within five years, bind S TRANS ERS. With 
br © theſe exceptions, that if they had not "a preſent Right at 

e e the time levied, or were under impediment of ſuing ſuch 
| „ Right when the Fine was levied by reaſon of  coverture, 
e abſence beyond Sea, inſanity, or impriſonment, the” Non 
Claim ſhall be computed only from The” aceruer of the 


N 2 C Riskt e of Removal of the N a e Mm . 

MH | 6 I .  Cliford, E. 32 G. u. ! oh K. 18. 4. Tino 
= £5 8 Life; Remainder to B. for Life ; Remainder OY c. Sons of 
| „ B. ia tail: A. and B. by leaſe and releaſe make 4 Tenant” to the 
— UE præcipe, an a fu fer recovery to bar B Remainder i l fub/e ah 
_=_ - AT: 5 4 the entail an Sons. This is ud forfeiture. of the — . of 
_ :..: ; the prior >Entail „ wn Leernen 
= BG 42 5 5 bar © Entail of B. RO Sn 
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BETWEEN THE SAME PARTIES, IT MAY BE GIVEN þ 
EVIDENCE, i the Trial was not bad for the” fame 
Lan 46. 3 281. 1 f A? 2 * 1575 „ 

The Verdis o ht to be between the ſage Parties," . 
cauſe otherwiſe a Man would be bound by A Dociioh. when 3 
he had not Liberty to erofs endmine and nothing can be Clerges 


more contrary to natural Juſtice. than, that. any ſhould bs in- — | 


jured by any determination he was not at Liberty to en- 


troyert, for that is to & ſet up a Degifion* "unexamined,” ſo far * P. 4 
«as teſpects the Parties,” in pre rejudice e of 3 Cauſe that or 7 

that is not Tb F 
Trial has no Redreſs for the Inj ju if the Verde. were pg 
ae; for he "can not have an E 


ie Str. 1187. 
the fame Land: for tlie verdi& is only ſet up to prove the Bens n. 


point in Queſtion, and if the verdi& be : ae fame 'g. Mod. 386, 


ANT 3 and” therefore 1 
N ne ot to be injured by the Verd. * en 
t it is not neceſſary that the Velden be relate „g. See % 


1 


12. Jones 41. 


hana then i it nod doubt a. good: Evidence. 15 N 2 4. 


| . 


FO © 928 ene, of 05  precedi ling Priveigh. 

Ia an Action of Treſpaſs the Mole ran 5 
fame Treſpaſs and Verdict“ thereupon” ſhall not de gigen 
in Evidence, if the Indidment “ were not otherwiſe. proyed 
than“ by the Party's own. . oath : for if the Party's oath. 


be no Evidence in his on Cauſe (as we ſhall hereafter ſhew 
that it is not) then can not the verdict be ny Evidence 


that is founded only on the Party's own Oath; for what 
cannot be Evidence directly, cannot be made Evidence, by 
any ſuch Circuity. But where the Verdict on the Indie- Ex. R 
ment is founded on other Evidence, beſides the Party $ Own, pack 
oath, there, that Verdict may be given in Exidence : for | 
General : ROI 
| twelve Men * 155 


e with all others ; and there the Judgment of 


the Fact c hath“ ſway in the determination of che | 5 


's 


Ae Fact, whether the verdickt be on Indictment or Action: oy, . 
But yet it may be. obje&ted, that the Fa& might, ada 


Credit from, the. Party! s own Oath which ought not to ſupport 
the Action: and. ſince the Evidence is ſo intermixed that 

it doth, not * appear on what it was founded, 'the Verdi& can *P. 33. 
not be en in 0 of the Eyidenee on the 


Action. 3 . 
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Ii is tres this doth i in * take » off- the nn Di. F FS 
- dence; for, as where a Verdict is preduged i in Evidence, it may | LF 


bdbe anfwered, that if it did not ariſe from the Merits of the BW «- 
„„ Cauſes.” but from ſome eee the he nd that 
„ es it no Eyidence towards gaining 27 in Queſfion; ſo. Po 

a Verdi may be diminiſhed . in * Authority, by 1175 Ca 

that it was in part founde the Oath of the party. it 

intereſted in the Action; and the pry ate to ref be 


2 ma Farther than as they preſume. it given and ſupports. Wc. 
5 E the Credit of other eilimony not concerned in he r. 


- - Yet others have ſaid, the Verdick given on the Indie: ] 
ment cannot be giyen in Evidence; becauſe, on that Proſe- Bl nl 
cution, there is ne ſiberty leſt to the Party to attaint ( tha. Il the 

| K hath power 10 de when injured in 8 Civil Re. in. 
| 5 tion; fore guere, Wl the 
* P. 234. Where there ian AcquitTALs AVexpicr j in a Cri-, mu 
„ minal Caſe, where the Matter was capital, is not to be ba 
_ > 2 given an Evidence in a. Ciyil Caſe ;. as where-the Father, was con 
_ _  acquittedon an Inditment for having two Wives; this could, * WW * t 
nmuot be given in Evidence in 3 Civil-Caſe, where the Validity. «x 
=» *6f the ſecond Marr) e was controverted z the Reaſon, foems | « 0 
to be, becauſe much leſs Evidence is neceſſary to maintain 6 

the Action than to attaint the Criminal, and therefore, the « 4 
W was no e that the 10 was not true. 


e The modern Remedy for Ferdies ogoinf 7 Buidence being 
more compreben/ive, more eaſy beyond. com 4 in _ mode, and not 
accompanied with thoſe dreadful aer — the — | 
* Ir a. Jecond or the utter ignominy _ | 
: , on 4 Point which can rarcly be Apple von gs 
| Julie Pref, the. . into to 
2 <A mw ig Te Hoes n, the uuidence to __ 25 
ceive en it. ury an m tþ inveſti ation aua de- 
_ _ volved, confifted of twenty four, 1 form to — been thought, 
lat an Attaint would lie in criminal Caſes at the ſuis of the Crown: \ 
pr but the later, and as one ſhould think, evidently the more' confliturional 
> opinion it, that as is canngt be proſecuted a wok rar Sufferer 
the Ferdi, 7 neither is the Preragatius armed. with bit tre- 
v. Rights of meudaus # ument : eg that it i confined holly to SI Caſes: 
Juries vindicat- But gg al the malice or corruption wphich may affect 4 V. erdict. 
ed in the Caſe there #5 2 courſe of. proceeding Criminally to Je mentioned in its 
| of the Dean of place: though happi 15 in our times, occaſions have not ariſen on 


1 aſs, Fe which i TE been called into . 5 relates to the Crime of * 
ig hand ro er more of the prors, without | 3 N | ge 
rg war's is 1 ment Wy W 28 N 11 
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« vor end e to. negative te. fol nee or ons 196” 
F again. the Defndan an he .. . 

Point, though another party were Plaintiff, yet in ſome Ny 

Caſes it may. be. ven NN. as if there be Trial of 8 

Title between A. . of E, and B. and afterwards there | 

dea trial of the ſame. Title between ©: Leche of I and ; ne 


ts. ng Bug - 


ce may give the Verdi found againſt B. in Enidenge on the Wn | 

Trial between him and Þ. for this was the Cf « formor. 7 + 

5 on the Fact. (1). : 
there be ( e beregia anal 3 P. 33. 


u perſons, © though: for Lands under the ſame © Title, if 5 

in Evidenoe againſt the reſt : For it is the party agaiaſt whom Low Raym. 628 
be Verdict is given that can have relief by Attaint ; in a8 4 Few. 
4 much as the Reſidue are not prejudiged ; and theſe parties 212. 3 „ 
dall not be injured by a Verdict, they had. not a, power to <5 
controvert. | ** This muſt; be. underſtood of EjeQtments in Gib. R. a. "gs 
„(„ the ſtricteſt Senſe, againſt parties that have or might baus Sg 1162. 1 

, . e eee defend in the Term 5 d. 36. 
"1 8 nes 441 
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(1) 1+ will be rowarked that the Toubmea «Gamer Fadia „ 
generally (ex where it is directly .conclufive) cautiouſly. ta be. 
received b Li ury who are e decide on their own Conſcience 3 On. 
wt upon that ' of 'other Men. If there was 9 — {fan Proof to wm Mo OTA 
guide the Opinion of the former 'Futy, another be Ze, e e 
by Iii Pro; if the Evidence - * gun — «af . Nature, | 
10 Verdi will render it otherwiſe, while the — remain the fam.. 

Perhaps there is annang* nen in, general tao great pronenefs tobe . 

judicated in Matters of fact, and ven in points 2 jence by 

the Notions or Determinations of others, wv, cen ante- 

\ Wl crdently þo prejudicated their/ſelves, inflead of attending to * - SES 5 
folemn Day wwhen called by the Nature of the Subj je uſe 1 
ur. Or the whole, though the Verdit# of me Py iy % = „„ 15 
dence. to another, and that Evidence md vary in . fhrds . „„ 

2 it ſeems to be Buidence merely 3 „„ 
nited by Law within very wO__ bounds. In proof of an an- 

** Cuſtom it it ve. See Dou a 1ntrod. Conteſt, „ 
LECT. 31. —ͤ;s r 
(m) It bas been neceſſary to corre# thi An, Paragvagh in C 

HC OE the Limitations *wbich" appear” to 'br contained in 300 


* n v. Ne Mie: . J. 1687; 5 Mod. 141. 
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„ « the ſame Queſtion, be defeated ou ſuch a change as merely 
, Nate,” when't Sica Pattie. 
RR... ſame, and the queſtioh Wind ains unaltered.” Por à 
te . Fiction 0 rates only ! poſe 

__ **adop ts N Nini LO 5 16 3 ; Io 
14. Howard 4 This Principle” ef Evidence” may be other 


170. = __ againſt BY the Reverſioner might” give ſuch” Verdict in Ei- 
dence: for it is fit the Reverſioner ſhould make uſe of the 


5 ſeſſed by the Verdict if it had gone againſt the Termor, and 
. | 40: 2 his Reverſion would have been turned to à naked Right: 
aud B. has no prejudice ; becauſe he 1ad Liberty to ros. 


Fe PP — the Witneſſes or to attaint the Jury,” 5 or to have 
ne ' obtained a New Tria 2 Shy fon e HITS offs e 
* ha > But if there be a Reeovery againſt Tenar Lo 457 * by 
8 this is no ie ag ainſt the ner for 
5 Ades Tenant for Life is ſefz ech in is own ng ut. 7 

15 50 bers tenements,” and che Foſfefft is e Bis ow 
1 As I er he 1 is at Liberty to pray in aid of the Reverſioner, 4 


ES. ; 46 "> not; and the Rebverſtioner cannot poſſib y "cohffovert the 
* 3 . Matter where ng Aid was prayed; fof he had no permiſſion 


8 100 Evidence againſt J. N.: for the Alienation df J. b. 


INN the Subſtitute of J. S. can but ſueceed in his Place, A 
„ -* : 8 BRO. the Alienation, the Owe: Wighs 1 * 5 
15 . Evidence againſt 1 . 
Ruſhworth ».- But if 4. prefer 4 Bill againſt B. and B. exhibit bie Bil 


[72 ____ Countels of 


Pembroke and in the fame Matter againſt A. and C.; and a Trial at Law 


5 _ Currier, is directed, C. cannot give in Evidence the Depoſitions” in a 
= .- oe ih Cauſe between A. and B.; but it muſt be tried entirely; ut 
8 Rest nova, for the Reaſon already e 


We have ſeen that an Ac QUITTAL,0n,a PMOL Fe? Pro- 

4 ſecution, can not be Evidence on a civil Suit where the 

Fact charged becomes material to be proved: but a Cox 

f, YIETION may, where the Point to be ſupported by it 

. 40 comes in ſuch a kind as to be dognizable at the Common. 
e. Law,” Thin, if a man have: zwo Wives, and be thereof 
4 P. 37. convicted, and die: ©. this & ir van an. would-be 
, + „ + CONCLUSIVE 


of Pyidenee, reſpecting 2 Visi xetween' the Parties on 


| © which the Tr 
be, | _ «an4<illuſt#ated, "thus :“ if I, Termor for Years" e 


8 4 Verdict, and have benefit" by it „ſinées he had been "Uifpol- | 


. | L.N.P. 232. to intereſt himſelf ! in the . erſy, © But if he had 
Feb za. „ come in on Aid "Prayer, then tlie verdi bad been Evi- 
ED.» 4 dende againſt him. Since 'Perfons under a derivative. 

| Py.” oy conſequently come within 'the Spirit of the Rule. 
5 3. Abr. 680, « LNG W if a Verdid were given againſt J. S. 
| _— h 5 S. alien to I. N. ; the Verdict againſt I. S. may be 


| f N | „ can not put J. M in a better Condition than bye F. was: for 


a cam —— a, a> ono uw =—+= kd oe 


* cärried, ſhall be Evidence on an Action by the Owner Beerjyge 


« e EY 3 * Tuts 8d Gn ny 
« Validity of the Marriage * but if a man be convidtnef © 1 
Bigamy, and die, and the ſecond Wife claim Dower ank 
the Heir plead n unguer accouple en "loyal: Matrimonio, o NR 
Verdict and Conviction can not now be given in Evidencey | ; 
but in this Caſe the Wit mut go to the Biſhop: for © now! A | 

the point“ is of eccleſiaſtical „ and n tobe 3 
decided at common hu. nt nl wk 8 
But the Verdict may be made an -Exbibit before . bt 3 
Biſhop ' as Proof . of the Bigamy, and the eccleſiaſtic e 
Court would give Credit to it as deciſive; bing alle 1 5 
Judgment of a competent Juriſdiction as the Court E 
Common Law would tothe Spiritual Curt upon a De 
% ciſion of theirs on a Matter within 1 e e GE 
Gi; age this, more hereafter,- > 1 2909 2 $102 # 

The Record of a Conviction in 4 Civil Cauſe, * ca Temp. 5 
6 „ten, in Evidence on a eriminal Proſecution. ed e To 55 5 7 
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2 n t "A A alk 3 N . et] + 44s 111 N wy 8 | 5 

ng an Adem Verdict, where the nn * 
is ſet out, whether it might be given i Evidence againſt an- u 
other Pariſhioner that was not party to the Verdict ves | 


© doubted:” but Lands in Queſtion * ge was doubted: but * P. 1 
e by the better 'Opinion;? it might be given in Esidence: per On. 85 5 
becauſe it appeared to be antient, and becauſe there can be 1. Dod in 1 
no other Proofs but of this fort of what was then thought 9 13 
D . bros ** Bile. 5 
And ſo 47 it ſeems” a. en verdid between other Parties Carth. 18. | 
ſtating a Pedigree is Evidence to prove a Deſcent. ö N. 
And a Verdict, with the Evidence given, in an Action v- n, Ee. 


4 brought by the Carrier for Goo qs delivered to him to be „ 


* againſt the Carrier for the ſame Goods: for it is ng LIP p. 443. 
20 * Proof. againſt him that he had the Plaintiff's Goods. | 
But a VERDICT.wil-not be admitted in Evidence * oy Gull. 
© out likewiſe producing a Copy of the Judgment founded watthe af of 


upon it: becauſe, otherwiſe the Judgment may have W. the Publie _ 


* been- arreſted or a New Trial granted: but on an Iſſue — oo the 1 
directed out of Chancery, it being not üſual te enter 4 13th. „ 

„Judgment in ſuch Caſe, the Drenkz is equally Proof Mdntgomere  _ © 
© that the Verdi& is ſatisfactory and ſtands in force, „ ce 


„ WEI; has been held, that in an E Fy . by the At- SIE. 


tomey General for the ws when the 8 are ready to L.N.P.234 5 
* FE $4 s | Hive” # 1 75 | 
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vu. a or Wala 


- ahoib Venta, the, Attorney, General may withdraw 
uror t for 4-that” it is the part of tha PrznoGarIVE; and 
in the rag of the Non-furt of the ſubject, for the King 


this © Diſtinction prevails” an the general cope "an 


f. 39. bo Employment for the Book, ona and t 


he hath failed in any point of Proof,” ſo that Difadyantage 
= be expected from the fe Verdi, it ſhall be at his Elen 
whether he will receive the:Verdianmity end in's thoopd 
Information, none of the firſt Jury ſhail be admitted ta 
8 in Evidence that they were agreed in their Vordid: for 


\ rep 2 diſpoſſeſſed of the Benefit of his 

Bnt if the King alien the Eflate on which the Trede 
had, ſo that it comes into private handy ; there, on a ſegond 
Trial between private perſuns, the agreement of the Jury 


8 -- ny e e Riddinhei for the Prenogative is annexed to 


” the Crown, and cannot extend to any private perſon; and 


therefore, they take the Ekate with- the Niſadvantage ve: a. 


Verdict againſt them. 
ee Bur 4 Verde cannot be thee avoided: in criminal 
4 Caſes: for there the Party mult conſent to the with 
46. drawing of a Juror: ſince he is in Character and Eſti- 
« mütion ſo high intereſted: and bath Right, if ho ſo 
prefer, to _ N to a pom 
e Peerg +. (n)/ 
, a Verdi can 400 bs. gen in Enidegoe withou 
3 648 the Record, fo neither can an Agreement of Jury to 


*P; 2 . —— given in$ Eeidamney/in the 
___ «+ Caſe juſt ſtated, againſt the King's Alienee, without 9 Rey 
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Cele m_ Records, either as the Acts of the Parties ſolemnized 
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> uh . cc by the Court, or as the Sentence of Law, on Trial; 


the next ſpeoies of Record — eee are 


Ned frs vetatur * vetolur ian fer die. 
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Action, vou mult have a Copy from the, Records” in as 

much as = are to have the u termol! Evidence the thing 
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„Where an Houſe is diyided into ſeveral Tencmems, 7 7 
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% A ſworn Officer may arreſt within. his Preprint wil thout = 5 4 
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„ party of his Authority in fu Toms 

1 * it is not unlaw ful violence. 5 
« An arreſt (unleſo by ſubmiſhon of the ps 170 5. dat by 

«. won only without corporal. ſeizure ;, bat For. this, the — v. Ar- 
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cop. . But in other Caſes generally it bn . fe 
__.. ei tie Churt” In ite eircumltances, "to 5 In the Proceſs 
_ n Fiber undue exéchtlon of it, r ſiraply” to leave the 
E pa 5 Kis 2 for e Tessa A eee 
Coen. In. _ Alf perfons are Exempr from Arreſt * FE e 
=. « fol Treaſon, Felony," pen of the Peace 
I | Tue Members of either Houſe of Parfiamient are er. 


Fo „ Wo pt; except in the inſtances above ſpecified,” 
V. Bl. Rep. « And EMBas$AaD0Rs and their menial ſervants b pak 
. 4 Li of Nartons :*fo chat againſt theſe the Arreſt is 
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1 by! Den is alſo. empowered to take care of the fair- 
„ neſs *; or legibility” of ſuch Deeds: and therefore, 'a Copy - 
125 Ea. J of ſuch — — muſt be ſufficient: for when the Law 
hath appointed them to be made Publie Acts, the Copy of 
them, as ol xg other Publis Ate, halt he's Cufficient 
 Atteſtation. =, 

The Recital of 905 Deed in e is n e the 
| ' Deed recit#d 3. though the Deed containing the: Recital be 
well proved: becaufe there Mill: wants an Atteffation of the 
firſt Deed : but if the perſon,” objecting to the Evidence of 
the recited Deed, elaims under the perfon- who executed the 
Deed, © containing the recital,” this'is Evidence againſt him 
of the Reality of the recited Deed: becauſe, he that claims 
under me, ſtands in my place; and therefore, bet is Evi- 

- | dence againſt me. muſt be Dvidenoe aguioit him. SEP 
\ Phus, in the Caſe of Ntgerald aud Eu, Bale, the 
Phintiff, claitned in Equity a Debt on the enden $ Eſtate, 
5 .by virtue of a power, reſeryed in the Grandfather's Settle- 
* P. 102. ment, on the Nefendant's Father to Charge the Eſtate for 
1 5 of Debts and "EO; Children a been 


z f 


if 


5 Where the Poſſcſon bath gone along with the Deed? many 
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Pefenthnt obe ted that there 8 proper "IE bes. 
cauſo the Grandfather had made 4 Mortgage purſuunt te these 
power to one Cow who was not party to the the Bill; and” did not - 


produce” the Original Mortgage, hut only an Adſigninent | 
thereof to Wybrants, to which the Grandfather was party: 


vet the Court allowed it to be Evidence. of the ori ginal 


Mortgage; becauſe tlie party dlaimed under the Grondather, 
who was party to- the Alignment. TOLL 8 

But where 2 F np? Enrollment, ene though 3 
be enrofled, the t de Oe f fuch Enrollment 1s no Ev. '., 
dence * becauſe 1 Officer hath no Authority to enrol! 
them, ſuch Enrollment cannot make them Public Aeg and — © 
oonſequently can not entitle the Copy: of them to be given in 
Evidence: forꝰ ſuch practices *be"iniproyed' to ve... 
xy ill purpoſes, ® fince® then; if the were doubtful, it e 
were but to enroll it, and bring the Copy n V 
in Evidence, and thereby avoid siwing a Pridenee « a + „„ 
that was e Way. ſulpigious,, hg nyt * a 


labern of « antient Deed, . . „ 


ne Ck 1 2 Ho 
Evidence, though the Deeds need no Enrollment; for unn 
antient Deed may be eaſily ſuppoſec to be Worn out, or loſt, 
and the offering © of” the be imur in Evidence, induces no 
ſuſpicion that the Deed is doubtful: for it Hath 4 a SanQtion 
from Antiquity Ys aid if it had been ill executed, TI - FR 
a to e when it was newly: made. n 


1 ti 1 r. VII. Lee, 5 . P. 10 


| oh 2285 bert of the. Rule, the 7 — mo 

to the. Jury by one Witneſt at-haft; for though the Deed be de 
duced under Hand and Seal, and the hand 5 — party that 
executes the Deed be proved, Ars this is no fu 0b of * he 
Deed" for the . Delivery is neceſſary; to the Ellenee of the 
Deed; and the Deed takes effect from the.. Delivery, ſo that 
unleſs, the. Delivery be: proved, there is no perfect Proof of 
the Deed ; and there ig ä the e uk | 
Witneſs Phy ſaw N | 


* Ds. 


"F\ 


iv ode non we er eptiot e 
Did a enten Number of Tears old. 6 i 28 
W it a Deed-be'fa Years old, Alt Mert 1. be 
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dos the Witneſs cannot beſuppoſed olive above forty Years? 
© "and'forty years is proof ſufficient” of 'a Preſcription :: for the 
Atze of Man is no more than Sirty- Tears; and a Mam is ſup- 
poſed to be (i) twenty Years before he is of Age ſufficient to 
f ena gc OY 
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A Thirty'is the Rule now znabliſted: and mort agreeable to tbe 
_ expeHation of the continuance of liuing teſtimony. p. 
At twelve, a petſon hall be ſworn in the. County Court: at four- 
teen, a male, and at twelve, goes 71 held capable / contracting 
Comm. I. e.. Marriage - and | at tie ſame Age either red joint. Executors < at 
15. II. c. 32. eighteen, a man hall N table toferve in the Militia ? at.twenty-one 
p. 497- . per/ons-fhall have'the Tifpo/al of their real property : at the Jame age, 
1 by Statute, they ſhall be permitted to marry without conſent of Parents, 
12 G. it: auardians, c. at the" fame Age a man may fit in Parliament : but 
e. 1 1772, G&y a very Brief Af of the Legiſlature, none . of the Deſcendants of 
_ George the Second, except the u of Princeſſes married into foreign 
Fuamiſixi, ſpall be permitted to contratt marriage without conſent of 
the King, declared in Countil,;- entered in the Council Books, and fig - 
niſied under the Great Seal: with an Exception (of a very fingulat 
Fabric reſpefting ſuch Deſcendants above the Age of twenty-five. a 
W  "o_d_—rw 3 or e at, fack Marriage or matrimonial 
| | Contratt, the Pains and Penalties of a Premunire are provided : and 
fuck Marringe is pronounced null and void to all intents and purpoſes: 
bY.  fothat inflead of the 'Cxfaribus virtus advent ante diem; the De- 
FTendant of this Friend to Liberty and to fociat\Happiteſs, are to be 
5 * years later than all the otber inhabitants 'of the Mand before they 
are in Parliamentary Judgment capable , forming this firſt and 
mut important of natural Contracts, Þ their own uninterdicted Choice: 
ud even then, this poſſbility is ſo checktd and counterchecked, and 
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| Finally liable to be negatived by an Addreſs of the two Houſer, as 1. 
2, Le hardly'a difference in their favour : perpetual Celibacy, in obedi- 
| ee - ence to a fingle Mandate, would haue been more conſiſtently exjoined in 
Terms than a nominal indulgence given of fo extraordinary a kind, on 
1 _ . Fondetions, the moſt repugnant. to manly Dignity, to feminine Delicacy, 
1 5 And to tbe 2 Vature. I know this Note ic F a different kind 
From fuck, as uſually haveplace in works of this.Jort ©. but i if it be p1ſ- 
"fable that un Attempt ſhould be made to put this \ Af in Execution (and 
23 10 objt2t;, Thould they be only. the male Dyſcendants, might amount, ; 
. 45 within a Crntuty, to hundreds or even thouſands) a new //pecies of | 
2 . _*Bvidence ropelting the Faltdity of Marriage, would: emerge; «ay oh 
: 2 "perhaps in its confiruttion, but far otherwiſe in its Reſult : and in con- 
6 trgſting the Validity of tle Contract a difficulty might ariſe to which 
f  ican never be expedient that a legiſlative Afembly ſhould give cauſe. 
That LawFis a j usr SancTION, preſcribing RiGuT. and forbid- 
Ling WRONG, conveys to the Mind of the CoumuniTY an ang 
lata e butif any ordinance be paſſed to which a contrary Deſcription 
Hall apply, the Jotemmity of Ferm may be found inadequaie to its 
Jupport. bas 5 i : Wh EMT IS > 24} bi ae | 
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pnderfland the. General Forme off 1 fo that after 
forty years, the Witneſs muſt be ſuppoſed to be dead: and 
therefore, ſince no perſon livin dan be ſuppoſed to be co- 


eval with fuch' Necks they, may. peta in 9 * 
* Proof, ? 


5 9 * Patture of Nh. 5 . 2 r 104. 


But ita the Deed be 5 of the Age 8 ” yer AF . per ; 
if Poſſeffion hath not gone along with the Need, they ought EPs 
to give ſome account of the Deed ; becauſe the Preſumption 1 8 
ö fails where there is no Poſſeſſion; for it is go more than - 3 8 oy 
E Parchinent, if they” give ng Agcoynt of ith FW . 


ö wt E 

4 R 5 * f | F N Ot 4 EY 7 2. Rafure, on Interlineation. rol 5 5 yh A 
% F ; N +I; We 1 4 y: 

i \ £98 And? if these be any blemiſhin the Deed. Mn Rafure or 


. ; Interlineation, then it ought to be proved, Woge ie es of . 
et the ae which otherwiſe would prove itſelf;?? if the Wit⸗ 5 c bk 
# neſſes he ſiving, then they ought to prove it by the Witneſſe ; 
. if dead, they ougbt to prove the hands of the Witneſſes 
be * and of the party: for ® though” there muſt he (as is, Jad) 
7 a Preſumption in favour of the Deed when “ it is beyonetet 
. te the Period of probable Duration of living Teſtimony,” 3 
* that is encountered by another Prefumption from the Blemiſuj- 
1 es of the Deedatſelf; and therefore, the Credit of the 9 Gs 
1 ought 40 *. Romy by Arvof- as the e " ES on, 
in 8 26 2 * TO 1H + Kee J | "C3 5 f * 
5 | Pg 5 1 0 aW Set 3. rad apparent. W IN 5 . 
of 80 5 the Deed imports Fraud; ; as where * 4 | Man conveys a Chattel and 
of- Reverſion to one, and after conyeys\ it to another, and the © Aer _— 
ind ſecond Purchaſer proyes his Title; there the firſt Deed -mu ei, 
at, be proved, © though of the * Age of preſumed algen p. 1 9% 
| - | for the Prefumption of tt Antiquity of fr, Doe! is og | 
on- 
F 7 the - Mas Fo. mputed by t 8 ears 1 995170 a. 
4 a FA 2 Mer perſons gr peed by 5 jen br of go it ft; . 
ably be eftimated at between thirty-one and thirty-two, ac = * ; 
a Table deduced by Dr. Pres from Obſervations on ad Bill: of | 
Martality in Nog Tau amrron 3 aobich it appiars that leſs an 
half 'of @ large given number ſurvive at thirty- two: but 4t- _ 2 
between twenty: ſix and forty, though the. probability 4 | 
Witneſs bein ng alive at the endo of thirty years from the late be | 
againſt the event, the probability of one out of "tw living i, for it. bh 
MoxTaicons ſays, with his uf  ftrength and wivacity : C'eſt ub | 
vice des -Joix"meſmes, d'avoit cette 1 ce imagination ; elles ne 


veulent pas qu'un homme ſoit capable du manieniens de ſes biens 
an n WEE A cingue andy ren ne 8 Juſque lors 110 5 ck.s my 
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8 long 1 15 there Livery f all be preſumed, thou 


3 


ſumption that Poſſeſſion was 5. ſo. delivered ;” for that there 
ſnould be a Contract to transfer Poſſeſſion, and that Poſſeſſion 


— mould go according to that Contract, are ſuch concurring . 


| 3 | -eircumſtances as cannot he accounted for, unless dhe Poſe | 


=_ . ſeen: was transferred according to the Contrabt and con: 
1 | ; ty, the Livery and ſeiſin muſt be ſuppoſed bythe 
t if Poſſeſſion hath not gone along with the Deed, then 


wa — , 


* P. 166 Þivery's to give Poſſeſſion on the Deed, # where no Poſſeſſion 


is the Pre | 
* Laren muſt be proved * encoumer dar Pre- 


: . £60 Th. +1 
But if the Jury find the Deedof Beg 


Rall Rep. . ment, © and that Poſ- 
= 1 ſeflion-bath gone along with the Deed, yet the Judges, upon 
8 ſuch Finding, cannot adjudge it a good conveyanee': for the 
3 wat Jutz ore. Judges of the Fact, and what i is. probable, - and what 
eren bie; the Court is only Judge of — 5 is Law, and 
1 netbing to bo with any Probabilities of Fad: therefore 
It in the, Jury only. that are to make the Concluſions. and De- 
Ser oo as to the. Truly of the, Fact; the Court cannot, if 
they are not drawn by neceſſary conſequence out of the 
*Words's of the Verdict: far to. the Con the Rule i is, De non 
| | * et nun oxi ftemibut - eadem et, Ratio: therefore 555 

=... ganngt,copglude that there was 2 lawful COUTENAYORA 

1 | "he Jury find the Delivery of the Need... 

1 i A Deed of Feoffment may be given. in-Dvidenco 2 4 Re- 
13 for where che party is in poſſeſſion already, the Deed 

Ki Will be a ſufficient Contra to transfer a Right. 


*＋ 4.28; 
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condly,: a Deed 11 be given 10 Fe on a Rule of 
Court, , without, proving ſuch Deed. 

P. 107. A Deed: may be given in Evidenog, "« "or taken; as. if 
=_ 1 5 . given in Evidenoe, on a Rule of Caurt, without proving 
= EY fuch Deeds as where the Wee in Ejectment to con- 
1 1 Whos Ts Ys and FOES.” for the 'Lonkat oy" 1 4 


; „ be not proved: for When there bas ol FPolſ-Mliok in the 
ä In manner that the Deed ſets forth,. it founds a very ftrong Pre- 


5 & Livery upon the Feoffment muſt be proved: for: fince the 
is that there was no Livery 3 and conſe | 


4 {| now 19%, bees a esd of Feoffment. be proved, 7. Poems ion ge 9 
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Wes come. now: to give | an Account were e Raſuce. and- 1 * 1 


3 11 of folemn Centru s, aan as Doeds urs, nt found- 
ed en tis, Vide e ee 6 


ſtroyed and avoided muſt appear to the fame 
by law to determine of N be And thüs' it — to pas 
that if a Deed was raſed or interlined; they adjudgedit's void 


lirtle Deeds to large and volunginous ones, .o vnſt ro | was 
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* ormerly, if there were ann Reſere dy Intvelignation 8 ICY : 

ders determine, upon the Profert" of the "Deed and Miew 8 
whether the Deed was good or not: for the very Con- 


lle n lock 


£ Ga 


the Porties is there 
ſertled in expreſs words} and notoriouſly: anthenticated': and 


there fuok Contracts are totally referred to the Oourt, if the 
Truth of the folemnitics; vis: of the Sen and of the Del 
very, be admitted; and chereſore muſt be-difſblysdÞy Sg Con- * *. ras. 8 


tract of equal ſoſemnity: beecauſe how they Freche e de 


Deed, becauſe it did not certainly appear to che Tout that 

were the Judges of theſe ſolemn eontraòts, whether the „ 5 

of the Patty was contained im weh © wand N or Wee 
oy 


N Wir He 4% 


But as "the Manger of W ſwelled 8 
left to the Mifpriſions of the Clerks, that muſt be altered and 


 arnefjded,” or with greater « Labour and Exgpencs> of! Time 


writteh over aga in: from thenee the Court thought/ i negeſ- EP 


| ſary not to hangs the Deeds raſed or interluvsd; as _ 
te the (7) mrrer; but they referred to the Jury, upon 


Ae | Non 19 bah, Ne the Need, thus raſed 05 


l dee g RY Tawny e the Bas ar e 

caded, and m e charge is inſuffcignts ar the I —4 . Eo. 
ans thereon move, the Judgment 2 the. 5 ye Comm. III. 

may 100 in civil cafes, gh it very fare happens, bes after 1775 8. 23. p. ae 

of Fat joined and Evidence given, 4 Demarrer te Evidence ; 

flag arty awho hazards this, admits the whole Evidence of Fa# 
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m ed to the but denies the legal co 
SM „ RO 
refers it to the Court, gas 8 Alis, 1 
ee 285 een „ 
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; 1 r LAW, or wbreß. 
ons — was the riginal Contract ene en 


Parties. 17 b : £ LOL * 9 2 123 A+ % 6. 45 


If a Deed (. as 1 1 ox be altered by a 


NWS 
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material, this does not avoid the Deed; otherwiſe it is, if it 
be altered by a ſtranger in à point material ; for the Witneſſes 


t 

fi 

1 li 
Þ * 481. 1160. - ini without'the, Conſent of the Obligee, in a point not W's 
| ; Y 
i 6 

66 


cannot prove it to be the * Ag of the Far that ſealed and 


30 4. P. 109. delivered | it, when there is any material difference from the 6 


* P. x10. their Cuſtody might hot alter chem, for bert ee . 


22 Ove „ -All Intereſts that paſe without Deeds would paſs though | 
** 


S | What di tr xoith « Bf er ke 8 3 
A , '< As to the We ion of "Alteration, many” e ee 1. an 


ſenſe of the Contract: but if the nia! doch contain! the « 
ſenſe of the Parties, the Witneſſes may well ſwear it tobe il « 
their AQ, for an immaterial Alteration doth not. change, the 6 
_ Deed, and conſequently the Witneſſes may "atteſt that very. 10 


17 Bet without da er of Perjuc o ied; ben ok <tr : 
But if the Deed be altered by the Party himſelf, though an 
1 point not material; yet it will avoid the Deed: for When 0 
the Party himſelf makes any Alteration: in his own. Deed, it tio 

_ -diſchargeth the Contract: (4) for the Contract had its Whole do 
Form from the Words of the Obligor,;. nom when the Ob- Ml a 
ligor undertakes to ſupply. it with new. worde, and. to alter 64 
thoſe the Party hath. fixed. upon, this i is, [according to the Ml 
Rules of Law, which takes every man's Ad moſt Arongly N. 
1 Gümſelf, a new. Making and a new, Framing of the of 


Contract Aby one Party without concurtence of the other 93 ter 
and for a Man to ee with himſelf ib utterly void and yer 
 incfſe@ual, 1(#) :; 637 er 


Another Reldon of this: Ioterpretation "at. Law: wight he... 
' « or atleaſt a beneficial effect naturally reſulting from it, to 
add a ſanction to Deeds: that Perſons * who had them in 


- thels ſecurities, .* - 5 

If there be fora] Cortada in.the Deed, and. one of them | 
„„ this deſtroys the whole Deed ; for the Deed is bu - 
2 Complication of all the Covenants; ſo that the Deed, which 
_ is the whole, camot he the ſame, unleſs RVELY: Coy nant, of 
- which} it conſiſts be the ſame alſo. f 


ile Deed were afterwards- interlined or altered: 15 « for 


1 S0 where Aumerle had hid in bis Boſom the engagement 

; "is conſpiracy againſt Henry, our Poet, who ranged eivil Liſe for 
topics and characters, as well as vilible Nature and the World: of ©. 

' Paffions for Deſcription, and Intereſt; replies to a ſag Epi of 


the Mother of the Youth, that it might be a Bond for upp 55 
his expences e e the approaching Fageant 7, Reg 
und 16 insel? . 1 | 
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wo at Commun aw are new capital FeLow1ss under the Statut 


Law 2 Welt of _ 4228 enen ee at „ 
VVV 5 


„ * 
7 ' 
- 


* 
bg. 
6 


„elne once veſted did ea N Fer 1 
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6 Chin there the party - claiming. by. the Deed. muſh make 


40 EK the Conteg was f ded; citzervifo. where: Gogh . pf 
6 Writing i is uſed, not as a formal Inftrument under which 
I Tom made, but a5 te ere yoo? enn 
ment. 

If there be Blanks let in an Obligstion in places SOR” OY 
and filled up afterward by the Aſſent of the * artien, yet 8 1 55 Ate, * 
Obligation is void: but if there is a Blank left in the 
tion, and filled vp afterward with ſomething immaterial; . 5 


doth: not avoid the Contract: for where there is a majerial A8. | 
part of the Contract added after the ſealing and Delivery, * ee Fg 
* not the ſame Contract that'was ſealed and deſſweted z a 25 | 


if Bond was made to C. with a Blank, left for: Chridian - a” 5 20 
Names and Additions, which j is aftbryard filled up by:; Aﬀent... i 


of the Parties, yet this is a void Bond; but if an ine year, wm e 
terial part of the Contract be added after ſealing and Hel. ge + 335 
to B. and after C. is added as a joint Obligor, this dees not 1 35. 

avoid the Bond, becauſe this does not alter the Contract of; 2 * 7. 


may. be given in beg though the Seal be afterward s 1 1 
torn off: for the Intereſt paſſed 1 * AQ of the Livery a a Rab, $56. 


K N * 1 


Livery the Poſſeſſion! paſſe z and. [the Deed. without ne 

ſeal, the Livery being. indorſed, * is an Kvidence'of ſuch Poſ- * P. 113. 
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- #508 Additions, or e Pe; a _ 
8 "ORF off, x 


inland or. - Binds Aue 4 Marriage = are 0 
. Bard a Bond by which 4. e engages: „ that | 3 will * harry 


4 ny other Perlen but B. on Fonalty .of 1000. though 


_ - ſigned and ſealed by the party, is held not a good Agret- 
e ment; for it is not in e of 8 but r8- 


- N . 


0 f f "58 — 
i * 


b ee . Wia 55 8 55 , | 
1 ce OY” er huſband; and i e Bond 2. 7 8 12 5 4 
16 4 party ah] be Your)” Wer ſuch. penalty As would f | 
« amount to an abſolute. prohibition. of, Marriage, which __ = 


* 


e « would be 17 90 5 all Policy, Reaſon,” and natural Right. . X i 
f « 5 an Obligation under Seal to this purport gum, Peers 

ſe 6 having been fled” 3 6 ansfield left 1 55 to the Jurys. on an E. 8G. ill. 

kt Action of Covenant, to find N _ Damages, they dad, 3 5. 

l « thought the Deed a good Deed. bo f i 
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« On this two Motions. were made; one "fo ra 46, 'T. Ss - : 
«on tlie ſuggeſtion that the Damages ought to haye. been 
« left at "large. to the 55 ry: but on this the Rule Was Au- 
« charged; for the Damages Were aſcertained. by abe 
nd « parties, and muſt be either none or entire, as liquidated by | 
0 « the Contract; but the Motion in Arreſt of ns > EIS oc 
« went on the Ground that there was no Obligation on 
« which an Action & could be maintained: what was plead- * P. 14 
« ed as ſuch being void; as amounting in ſubſtance not to 
; an engagement to marry the Plaintiff, but to be reſtrained, I; 
lin « if ſhe ſhould ſo pleaſe, fromn;marrying any other Perſon. © 
And of this opinion was the whole Court; Judgment 5 
fed « was. accordingly arreſted 51 and the) Exchequer Chamber ee e 
e confirmed the Decifion. F HO ORITT. on. 55 Js 
10 « Upon this occaſion, to ſhew how far the principles of e 
't legal Polioy bad prevailed againſt reſtraints on Marriage, 1 
«the Chief Juſtice quoted a Caſe, than Which it is indeed 


Ne « difficult to conceive. a ſtronger; and woll may one be ; 
and Wl permitted to acknowledge, even independent of the inti- 


1 « mations from:that- great Authority, that, juſt and bene 
« ficial as the general Principle is, the determination in that | 
the particular inſtance, went further thans Equity or publie 
RY 6 Convenience: can eaſily be imagined to require. A ell 2 Vern. 21g. 
* who was near thirty, and not unappfised of the exte t v. White Een 
* of her Engagement; for ſhe was a Widow, freely ane 
« deliberately gave a Bond, which fi non pertæſum > Mbps 
* tedegue- fuiſſet, it may be thought ſhe would have declin- 
« ed; however, the generous Lady forfeited the Obligation 3 
A (if it had & been forfeitable) by marrying, and joined in ah * P. 145. 
Application with her Huſband,” that the Bond, Which was 
$6 ' for 1001]; might be delivered up to be ane t ther . 
was a Counterbond in an equal ſum; payable to her ex- 
eutors, in caſe ſne ſhould not marry à ſecond time, and _ 
it was contended her Daughter by the firſt Huſband might 


N: by © have had the Benefit of this: that there was no ſurprize 

10ug * or inequality i in the Contract; that ſhe had expreſſed —_ 

gree- oh © ; ſubſequent as well as previous Approbation to it. How- ; 
y * * * ever, the Bond was ordered to be. delivered up. And 
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Lin — to this Caſe, Lord Menifield remarks, that 
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„ on a \ firſt marriage, is 3 3 3 lu · 

4 terells of Society and. the ſettled Policy of the Law W 
äöů that the frequent Cuſtoms of. Copyholds 1 o 

. ＋ intimate the reſtraint on a ſecond, was not equally ſo weld, 
4585. „ pet that the Bond was decreed to be delivered A 
. fFTheſe were indeed both Obligations by ſpecialty, TY 
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0 fo do Hot apply to this head, otherwiſe than d fertiori, and | ; 
15 80. as they Wuftrate'the general pririciple by” which ritten , 
; reements of this nature are decided. ; 
WE: Where, after Propoſal by Letter, made and ejected, p 
3 the Lady's Father offered a certain ſum to be pai down ä 
Which had been demanded on the other ſide, and the 
| Skin. wy 1 5 40 e took . 5 this was 9 # PROP 9 


- ooh 77 aero oft . 
« Eflate; and generally, Agreements by ſpecial Promiſe to 
5 PA” vin for the debt, det lt, or miſcarriage of another, 
' KLE . myſt be proved in the ſame manner as promiſes in conſide- 
9 Car, U. e. & ration of Marriage, and cannot be ſupported by pow Evi- 


. Seef A Demite of a Term of. Years excceding three: a 
. . « the feof ante of bed bed of . "= 
4 ut faprs. Li N 1 
e The ſame is to be underſtood of 'any Contrast or Sele of 7 

« Lands, Tenements, or pens; or any Auen in 
6 or concerning them. % 
1 Ventr. 36174. 2 BE 1” The Aſignmgnt of a Tom is clearly within this Clauſe, & ; 
e and was ſo'reſolved'in- the Court of King's Bench very * 

| 5. ſoon-after the Statute. | | k 
7, 8,9.  -- All Declarstions and Aﬀirnvents of Truſt by AQ of *% 
4 . the Forty fall under the proviſion of the Statute. & 


„ Any. Agreement, which is not to be performed withi | 
4 Year, muſt ſo oe: in writing, and Lyon by: ae act} (4 
- + > * aa: a 
Sak. ao. But e A depends for the time of in l., } 
ey os P performance. on a contingency, and may probably in the Wl «:/ 
„Nature of the Thing, and the preſumable expeQation of 
+ v ride alto, «ff the parties, be. performed within: the years irSe got within 
93 this, and the Statute. 


le veral other curious Points, the Cal of Simon and Meier . nase. 1 * a8 
3 Burr. 1 4994's aqd wary legs, 1 BI. E 459. 
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* The 295 of theſe; Conſiderations ode Sos 5 
i applicable to written Agreements, not not of ſpecialty, W af . 
now brought us to Bill. of Exchange; an Article n Bo: LED 
« extenſive importance, . partieularly * i wm the commercial * P. 4 7 

« World, and of which the Limits and * af Wreck 
« will not * ann Detail.” N 
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re — this Matter 1 we Sen aides 5 e 
5 Nature of Bills of Exchange a Intle more extendedly fon 
; their original. CS 

All Exchange i is mads either in Sov, my or * « . 
„ nm end way accordingly be termed = 85 
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4 The firft is py the earlieſt amigully; 6 42 4 fill pre- 

, WH © ſerved among thoſe: Nations which 8 or have been re- 5 7 Mi 

io. il © puted, ſa unge. It conſiſts in baffering Goods for Goods * | 1 
and in any Country would fopply the mere neceſſaries o ves. 

or natural Life: in a Country tolerably fruitful, and of —_ > 85 

* « Extent compared with its Population, it will —_— 

© * great part of the real and general conveniences';, but when 9 

* Arts and Luxury prevail, it is wholly, inadequate to the 25 

* artificial exigencies of :Spciety, Some Medium, ( there — 

4 fore, which has a cnventiona ! value, muſt be adopted; anna 

* this ought to be ſomething eaſily. diſtinguiſhed, durable. | | 

* capable of receiving a viſible ſanQion from the i 1 8 2h | 


Ken that ger M- 1. 44. 4. Fr 


(2) Here it may- be 3 quote pala 


Part] Bi nr of Antiquity and M. be k ? Ronen, f Nat n 

quity a annere, the inper oems of HomMER, 1; 
. if any thing not immediately divine may wy e . allowed that: N a lf m ü * 
f its Bi bas frequently indeed been quoted by Various writers, Jet it will bear, OD 
_ ard merits to be fill as often repeated. _ ; , 
on 0 Ni ts Ade, e ron Spurs 1 . . 5 
vithin Hexe mes = ee Le | >. 5 e Av Nd 8 
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wo Authority of the State, and. likely to be coveivell | in pay- 


66 


66 
0 


7 


tranſlating | the _ 


Ancient, par- 


ticularly tbde 
Poets,is Copper, 


the native Me- 


tal, not Breſt, 1 
the factitious 6 


one. See, reſ. % 
a pecting theſe * 
Metals, War- © 


$0n's Cuzm. (c 


Fs. Vol. III. , 
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ment in other civilized: ſovietits, Rough not at an equal 
Eſtimation. as at home; and * portable, ſo that a ſuffici- 
ent quantity for general preſent « 
pany the perſon. All theſe. requiſites ſo far unite in a 
Metal, commonly accounted of the moſt ordinary kind 


8 1 F (iran excepted, from its want of malleability, and lead, from 
I What we © 
call Braſs. in «c- 


its extreme ſofineſs,) that Copper + has been the Money 
of moſt Countries during the firſt Period of civil ſociety ; 
and gold Coin has been unknown, not only to the , 
but to the full Manhood of the greateſt ſtates. 


« But when Commerce becomes extenſive, dation (as 


late Experience hath too largely inſtructed moſt of the 
chief Communities of modern times) will, firſt, from 


the neceſſity or obvious convenienee of the thing, indulge 


to individuals a farther and ſecondary ſubſtitution ; and 
at length will tax the aggregate of the induſtry, power, 
and real or preſumed reſources. of the ſtate, in ſupport of 
a Fund of Cxxvir. Hence Bri. LS of ExCHANGE, 


* Banks incorporated for hee purpoſes and that amazing 
political Eſtabliſhment a NATIONAL BAxx, which bears 
ſuch complicated Relations to the Manners, the Conſli- 


tution, the domeſtic and women operations of a Com- 


s munity. 


« Bills of {Et 9 are ſaid. to hoy been firſt . 


in this Country by the Jes and Lombardi, when baniſhed 


from Guienne, and. afterwards from England, and other 


| 28 about five Centuries from the preſent period. 
Vet it is aſſerted they are conſiderably an earlier inven- 


* tion, and that they had been introduced into the Mogul 


*Þ. ray. Empire in 1236. Be this as it may, it is comparatively 


our Juriſprudence. Our Reports are nearly ſilent con- 


but of late, & ſince they became an important branch of 


cerning them till about the era of the ee 5 they 
were complimented by the Legiſlature with an exemption 
from ſtamps in 1694, apparently from being thought ſo 


convenient that no obſtacles ſhould be thrown in their way: 


(Parliament has ſince appeared to be of opinion that their 
- convenience was an argument for ſubjeQting them to ſuc- 
ceſſive ſtamps) and in 1698 a direct legiſlative ſupport was 
given to them. Their Curreney was enforced and extend- 
ed by an AR paſſed fix years after in the ſubſequent Reign, 
and promiſſory Notes pa my to the perl Jo, or Order, which 
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N ore is grievidy fo . in wy 5 8 an; * He 97 1 and 
Plenty, from a more extended intercouſe than the 


admits YH, * oppreſſive ls in as SLAVE. Ta Abs. 


irft Hate of Nations 
6 hefore 
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ons may eaſily accom- 
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TR 5 7 * or nrner. : | 
al ge « wi were not | affenable,: were made 3 to. FW 
i- © land Bille of Exchange. This A& (temporary in its firſft 
- « appointment, and that a very brief period indeed) was, 
a « ſoon made perpetual: and from that time the medium of _ ' | 
id © commercial intercourſe acquired ſtability and univerſality, — 
m « and our Books abounded in Caſes by which this grand; Ar- 1 
dale of mercantile Law * deen 9 W into 7 K. c ts. 1 .. 
; « Sfr. VC . 5 5 „ 
- kf What i is «Bil 7 kes, 3 e „ ' Va 
* « „ Exchange is an oben Letter of nt 5 „ 
5 « perſon to another, NN ee Yn Fe IO „„ 
A 1 . his Account, „„ DOG 
of | 5 . Tir w. 4 e 8 8 b, 130. 1 | 
E, 5 5 EP $476 Tod” Fe ; 6. 4 
ng « la a to he regarded, e | 
ſti- | POP WOE Fen The Bill, . . ; e 
m- e eee collateral incidents, 1 = ts 
ö FF A T. Acceptance, = 2 . 5 
ed 5 1 ns 2. — JJ) TT 
od. | 8 Ts | | 1 * 3. TR 7 2 2 bh 8 Fg 8 ee ; 
en- 15 
igul *.It is effential to the Bill that it be a e 7 to: Ac at . 
ely 60 therefore, if limited to a ſpecial, future, contingent Find, 05 


of e it will not maintain a Da, in LOO». as on a Bill : 
on- 5 1 e | 


hey A q 1 

ion „5 97 gc, un DLXXEV Qs. Fabio PTY 9 25 

ſo N gringue. anni ante primum bellum Pypicum: Aunzus Nuunvs 1 a 
ay: „ wt percuſſus oft. quam arg s . Ce 

heir Suppoſing this Computation God been corre, and no Error of the Plin. N. H. 33 


Prefs or 'MSS. it is probable that CoxsAbus, in his whimffeal but C. 3. T. 859 : : 


ſuc- tle 240. 

| gant Qu sry, where be compares the Lift of Cie to a 
was / {cries of "Medals would have marked this 3 for it brings it Ea. 16 r wy x 
nd- to the æra of the Birth of that illuſtrious Roman: according to Mid-. #54 1 
ign, Wl dleton, rb ery year 3 though'Corradus places it a year later, in 648 — 08 
nich of the City; but the truth is, there is an Error of no. leſs than a Cn. Ho 
7 fury ; whi ich the. Syncroniſm of a Period ſo well marked as that of | 5 LIE 
_ the firſt Punic War correctie: we ſhould therefore read the firſt erg 3 

N ccc, an the ſetond, conſequently DXLVIL. © Be 
Foe 1 do not” know that fince the Conquelt we have any earlier gl 
Re Coin than that. flruth by Edward III. in 1364, Me of bit vie- | 8 
fore the gs ä the Spaniſh Crmfers.. 8 | | 

; 0} " SIR OS; 6 * 9 . 
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— © Paimitfy coomed, 1, on ® Bi of Explange, Wobhd 
= 1 TT Cuſtom of Merchants. e 
1 Curiam—* As this Count in the Dedhruon 1 "A 


. « va on the Cuſtom of Merchants, if the Bill in Queſtion 
, be not a Bill of Exchange, according to that Euſtom, no 
„. Action will lie on this Count; we deliver no opinion on 


* © but confine ourſelves to the latter objection, that the Bill 
F drawn payable out of a particular Fund, and upon an 
„ Event which is future and teen f Des hay- 


ing received . g. Money.” „ 
* P. 151. * % A Bill of Exchange always ws + et onal'ge nerd | 
| 18 ' Courſe of e VVV e 
L Hm of o Bru of Excnaxce. 


« The uſual Form of a Bill of Exohange i is Cs 


N 1 e for 6 pet wr 90 e 

3 as Date, ] e eee * 5 

ä e BY. the Fo 9 Ae. 
: 4 couof — 5 

. „ But a Note, payable to or Beater, i ie negocia- 
V * bis 3 and a your it 8 0 — ba ad ian 


* 


G,, Jo | we were Two Cooney.) 15 BY By | 

Pasha. RL” <a a | 

$ "= . . dalond Bill of Bxckangey 

3 1816.8. C. | 2 Os indebitgtys af Pe e 
Bl. R. * 8 9 — at Rs 


6. The Note was loſt, b | 
| 1 was brought by the Bearer, .who porta i, 

4 Netice, for a yaluable conſideration... 
8 ks * The 'Opioiog of the Court was that the R il was NnG0» 
„„ 4 +a | 
\ WE. That the Nini wor nr apticled-1 by — on 
. the ſecond Count; and the Court ſeem” ſtrongiy to have 
t intimated that even if it had ſtood on the fir Count alone, 

* the Action might till haye been maigtai | 

* p. 152. But the Bearer, to. entitle himſelf, muſt. have. come 
an and when he has ſo come by it, whatever 
1 15 . may be the merits e es ana i 
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6 the omiſſion of the Wers & Value received” and Order,” - 
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'« fon, be ſhall never be | 
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e ee „ 
6 chaſed in the Courſe of: Trade for e he agd . 8 


9 So a Bank Bal, able 10/4 . was, ivento 4. * | 
«oft; 4 Peng 19282 and transferred i _ "for valuable, . mend | 
1 conſideration: Per Hour, Chief Tuff. . ice, A. may have Trover e 
16 againſt the ſtranger who found the Bill,. by x * no Title, 
© though payment to him would have” indetanified the Bank. 


But A. cannot maintain Trover againſt C. by reaſon of 


« the Courſe of Trade, which en property: in the Af. e ee 
1 ſignee or Bearer. | 155 

And thus a. Bank. Neue, of which the Mail. had. been Miller v K 
* robbed, having been putchaſed, without knowledge of the my * G: 


* Robery, for a valuable conſideration, it was held Trover , * 8 


* would not lie againſt the Furellaſer; but that it was = q 7 * 
his hands, who was entitled to it zecordingly againſt Fa 
4 World this being neceſlary to the Freedom and — 
* of Commerce, and a juſt reſult ow the very Nature of: 

te the ſubje c in diſp ute. | 
*. And in this reſpeR, there is no difference between Bank * p. 133. 
oo Bills, — other Billy x Exchange. 0 BY e 


* 1524. 
E f ſome 1. 5 


« early Opinions before his Point of Joriſprudenee } had bern Horton v. 


« which, ſuppoſes ſugh a Bill, might be paid to the Nominee l c 

« of it, after. it came into the hand of à perſon» entitling 15 

*« himſelf as Bearer, without notice from the Bearer; A thing 0. 5. 

(6 plainly repugnant to the very Nature of theſe Neander 1 Lord Ramy. 
* And a later-Caſe, which ſuggeſts that the Action ought 1%. _ 

not to be brought in the Name of the Bearer, but in that of 

* the Payee, particularly ſpecified in the Bill, in order to pro- 

vent à perſon; claiming. who came into poſſeſſion of a Bill. 

without conſideration, was obſerved to go on a Petitie rin ' 

* cibij, that ſuoh holder, would be entitled: whereas the 3 Burr. Wan. 


* holder, who claims as Bearer, will be put to prove! the con. Sol 2 


8 v'% 


* ſideration and the fairneſs of his poſſeſſion. 85 
-« A Bill may be drawn (though Eng/i/b Bills of Exchange. 50 


Buckley v. 


10 doe or treble Uſance-(or Credit), which is commonly at Campbell. 


ein England, ſeem not generally, fo. to be) payable at Jingle, LN. P. ”" 


„ ſo. many Months after Date: but if a Plaintiff declare on Hil. 7 A. 


15 foreign Bill bearing ſuch Uſance, he muſt aver in his Salk. 13%. 
„Declaration what that Uſance is. 6 Mod. o. 
A Bilt is good if drawn, © pay to me er oder,” Kits * „ 

third perſon is as-effeQually. included. in it, wif i | had 1 

e _ 
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| "ES ere are no "preciſe words requiſite to an Acceptance: 5 uf 

"5 "any tl ing, Will s one that A e Credit to in 

e Bill. VV . gl 
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| Tous. this is an Acceptance; for it is-giving Credit to the Bill, | At 
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) The Caſe in 6 Mo 4 e ee ee MN 5 
5. 7 reaſonable. probability, - -when inland Bille of Exchange began to : 


be confidered i in our Law, a nd what idea d, entertai ue it ; Hen at tal 


their firſt introduction to our Courts, Hort. Ch. Juſt, ha 

* "member: when, Actions on inland Bills of Exchange 41d; firſt. De 

7% 2 was about thifty Years ago ili Brings it to abbut ie 70 10 | 

3 | s there they laid a particular Cuſtom brtaberm London 42 Briſtol 9) * 
F tit was an Attion againſt the Aeceptar.” The Defeiidant's: Counſel” Pl, 
| | 4 7 ry "ould put tbem to prove ile C 22 at which, Hale, ;who triea it, . 
... Jaughes, and aid, they had a opeful Caſe, on it.” And in my Lord bef 


© North's Ca/e, if was faid, the Puftom in that Caſe, was part of the. Ry 
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T Harz's Pleas of the Crown, and inform himſelf, for the few * 1 
5 thors who have treated on 'the ſubjec, concerning the courſe r 
| or Fi Ng 


cedings and general Principles of the Conſtitution of the Cour of | 1 
B ChAN EAI (not neglecting Wood's Inſtitutes of the Law of Eng- 8 1 
Uſe land. for. they are an excellent ſpecimen of diſtind and _ Arrange- 8 
f, and by no means, even now, gf in their Utility) wil! „ 
. the young Hladent be fo grounded, that the year before i Call © 
10 the B be. may attend * Courts to great Improvement? And  _ - 
laviag acquainted himſelf wiil leading 25 es in 4 few of our bes 5 
modern Reporters, among whom I know not that any can with more 
advantage be read than Sir IAU Burrow, for the Counon 
Law, and PEI WILL Igls, (fill a modern, from the Paucity - 
of Chancery Reporters) for his admirable Caſes, chiefly in Bquity, e 
would be not enter on the practice with a well-grounded Hepes ate 
ſenſe of the real magnitude and extent of the beets which the Pro- I 
lion comprebends ? Would he not, if unſucceſsful, he ſuſtained by 1 . 
a not unbecoming conſciouſneſs ;_ and if ſucreſiful, enjey his honourabis - 
Acquifitions with a ſentiment proportioned to the means by which be © 
attained them? This 'indeed may oppoſe a later Call in the Bar” * 
than juvenile impatience or payental wiſhes may well admit : ar ener- Fo. 0% : 
wiſe it would interfere with academical exerciſe at the fea/an be | 


ard for claſical and ſeienific udien. But the dubivus benefit of - 
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A N nr 
„„ 1. Cee in its room on : from ah, an Dep ot the Gil 
NO PE 2 He faid if proper enquiry and ſearch 0 bad 72 55 made, and 
5 no account could have been give en of . 2 v would 1 

; ee u a fee Mata of ns” F 


5 hs 210. of INGO 15 Vzkorer ond cath 75 brennen Wing 


13 i 7 4 n Trial. Ne 
| wy Tr J 
2 . t is, by giving the Verdict in Dvidence, and the Oath 
TID of a arty deceaſed * % upon that Trial.“ 6 
I. ſupray 6g, et low eoncerning this there are theſe Rue? Where 


® _ 285 give in Evidence aſty Matter {worn at a former trial, it 
3% 4 - mult be between the. ſame parties: becauſe. otherwiſe you 
=% <2." diſpoſſeſs:your Aduerſary of the Liberty to eroſs ns 
8 <5 beſides, otherwiſe you cannot "regularly give the verdict in 
evidence, and where you cannot give the verdict in evidence, 
you: cannot give the. Oath on which it was founded; for if 
you cannot ſhew there was ſuch a aufe, you cannot ſhew 
19 any perſon was examined . in that Cauſe; and with- 
* _ Cauſes no man's oath can be given. in Eri. 


| kN e And fon ibis pivepoſe it hark been holdett that, the Poſe 
* 15 fuſffeient Dvidenos: of 4 Verdict; that is, fo far as to 


Ws 55 " entitle you | to, introduce an account of what, * 4 
1 92 ID EY. Twore at that Trial. 
=]: \Expxein4riONs duale . 
3 pratt Ch. is "ut ne of a dying perſon are 3 * of 
* | Bil. 1 TY 40 the Evidenee given in ſupport of an Indictment (after his 


4 E &; deteaſe) of Murther. On this fouree. of Rvidenos for 
„Str. 499. © pong woſs . melancholy. Cold of 1 Mr.” Faure. 


| in will wat dmg 
— 1 


| | | df þ ot 5 in bite 3 8 r. . Valter might 1 e in * 
3 | AT "rhe: "= = tbo Foley to br "rejpeeed on e auhich 4 15 


to 55 $2 "—_ oe 4 ae years) of | every juſt and liberal = 
| | wiel Hill W . Hon 10 . and the Community. 


dt» a 1 wing to er wee in which Lav! Queſtions 


„ | 5A 3 ＋ . 
— N. 
( - * N. 1 , ; ? ny [4 . N * 6 = Ss . «ec 1s 
+ 4 * * 2 F . K 1 |; F445 % 5 „ N N ; * 
N 1 A 2 ** . „ © &' 4 — * 98 * * „ 8 : 1 J , 
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| becauſe | it doth. ng ga to he Proof of the charge itſelf that - 


rectiy proved by Evidence, which might be? Salter. | 


in Evidence. to prove the Perjury; in as much as the Cauſe | 
in which the © Perjury 7 * was committed muſt be ſct forth in your * P. 214. 


K * : 4 C ; y „ x 
% * L $ . : N F > « 
* 15 0 8 
; T * » 4 . 4 X 
N _> * bg 2 2 5 8 1 
n 1 4 8 ; 7 ' 8 . 4, 


; 9 being e wounded, his g account: . 
| r with $ ſentiments on the * ers 
ea ws | the un, 17 55 reqpcgd Fo lg 9 1 


KC Clergyman q d in the p . 
« alles 1 e ing Oe ned by "the 6A LAG = ©2008 


«« ons gf the Job tank, [EE him inte, Hales "Thy 


„ 'Clergyman re were alſo three Dh 

« ſeveral. conferenges gn the 1 gener: [-pprport. whighate | 5s inte. 
4 „ deelargrion. was meant to, 1405 ah ee on „ 

* the Defendapts,with buying bay uy war dered him. 2008: 
The © Coby vas. 0 . e yl ug "te os 5.4 Mt 

cc Court would not ; admit. it: 1 N the Pr . 0 Yo 


4 tion raſh having ſhewn that the 5 A loſt; but t "x : 
« ap e The” c ontrar N Sha, hey wirft Fan; | 
40 158 15 they 3 plied in due time 1 

© There then aroſe a 'Quelfign' » gether ny ph: the D | "Hp 
« * abs of the deceaſed, touching the W, is Re 


1 lors 


up 28 2 eoyld, be Evidence. 28 Court. D 1 5 as to: 
1 that't he Declaration at the, ſecond conference could haye 33 18 2 - 
pf no account iven. of if it that, woul, be Evidence ; ; that 6. 41 
10 the e in bly: the; eclaration. was reduced > 5 
« writing. th tirſt and third were held to be . 3 
1e Fa 7p e receivable, and the deola» V 
© ration of the Hbealed eſe conferences was according, 1 : 
« bow the Chixr JUSTICE a c Fo = 1 9 
* the firſt ſecond, Ind, to-be all to t elect; » 
« fixe fuppletnentar” Nee Y Chery, ſo CR. — 
© tuke bot, one. f, cg whicht he beſt Evidence was not pro- 
« duced ; and, 8 fore he was of opinion they could nat be 
« 7 tO give 1 acgount 1 1555 Hirſt, and e Ke | j 
informatio 0 Per jul Yo. on a Trial in _Eje _ IE 8 
© Ns Ws. the " Defeodans. «« inſiſting” that What hi * P. 213. 
e was true; in Proof of t Perjury one 17 25 produce T. Raym. 130. 
to prove What A, perſon deceaſe ſwore. at the former Tr gd 
in e oy this was allowed to be good: Evidence 3 


the deset 157 15 75 ꝗ— to the falfity kth 125 fact that 3 | | 4 
was ſworn 50 1 0 e ky that. the. Ch _ 
which "ants 5 3 ti Proof of. * 46 the Truth of ay Fes, and ; 

the Contratiety 0 what. the Defendant” wore might be di- 1 1 + 


mined by the Defendant; but?“ that“ the, falſity af the Y 
fact to which the Defendant fwore 1 may be made. qut by any 9 wy 
other Pro becauſe,. in this Caſe, You. muſt give the Ver - . 


L 2 | Information V. 1 


7 * 


„ rr eu er ibn 


information ; 33 400 by conſequence be proved n your | 
And when you have proved that the Defendant ſwore f in the 5 

Cauſe, you may ſhew the whole Matter ,viz. how his "a ; 

mony food oppoſed by | the Evidence of the Party deceaſed. . 
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Wrrenzss examined before Coen, et or ht; back. | 


= | 2 


4 Hawk E. K Wikiels «is? enamined bebe. the Coroner, but upon 
e 4 6. 3% the Trial is either dead, or ſo ill that he is not able to travel: 


Keb. 33. if oath be made of che Truth of this Fact, the Examination 
H. H. 8. C. of ſuch Witnefs, ſo dead or unable to travel, may be read; 
„ but the Coroner muſt Hirſt make dath that ſuch Examina- 
2 H H. v. c. tions are the Tame that were taken before him upon osth, 
E= a Without any Addition or Alteration; becauſe the Examina- 


A Keb. 18, 9. tions are, in theſe Caſes, the utmoſt Evidence "that can. be 

1 Ley. 180 procured, the Examinant himſelf being prevented in coming 
5 5 the Act of God. 
Fel. 55. And much more ſo are duch Fxaminations. Evidehce, and 
| to be rend on the Trial when it can be proved on oath that 
2 Keb. rg. the Witneſs is detained and kept back from appearing by tbe 
H. 5 8 means and procufèment of the * priſoner: for he ſhall never 
St. Tr. r. 26s, be admitted to ſhelter himſelf by ſuch evil Practices on the 


At Tr. e. Witneſs, that FR to W him ee 1 


284, 5. Wrong. 118 f + we” 


* P. 6 N c 
P 215. Excxyrions ” the fe, 72 tis 3 Deda, Conrtanes, 


. In an e againſt Paine for compoſing and pub- 
„ Kibjog + a Libel againſt the late Queen Mary, which was called 
F | pitaph. The Caſe was that Paine wrote the Epitaph, 
but it was casted to him by another, and that aſterwards . 
Pius put it into his ſtudy, and by miſtake delivered it to B. 
inſtead of anothef Paper. It came at length through ſeveral 
| hands to the Magiſtrates, who ſent for B. and examined him 
upon, oath in the Abſence of Paine. B. died before the Trial 
of Paine, which was at Bar; and the Court would not allow 
the Examination of B. to be given in Evidence, becauſe Paine 
was not. preſent to croſs-examine :| and though it is Evidence 
in Indiftments for Felony in ſuch Caſes, by Force * of the 
7 & 122. 8, Statute,” yet it is not ſo in Information : for Miſdemeanours, or 
Appeals of Murder, 
5 2 2 65 P. &M. And upon this Statute the Conf⸗ Mon of the Priſoner 
0 {though it is not to be exhibited to the Grand Jury) may 
on the Trial be read in Evidence againſt * the Priſoner: 
* p. 216. fuch” Examination oc Cong” « . taken” before 
N . aftice of Peace. © | 


= 


” 


« And 


- ry 0 a * 
- * 


„ may be proveable to axe been deliberately and d freely i BIR, 
„ made. e vt 


4 


. ail Lay or EVIDENCE; 


41 And of this the following partieulars are tobe obſeryed: 3 
<« The Examinstion of the accuſed ought. not to be upon 

te "oath; the reaſon of this reſults from the moſt gs 
W Principles of Juſtice,, Policy, and Humanity. 3 
I. It pes oper that he ſet his Name & .or Mark, to it.. „ 


88 Ml. 


formation being upon, the Trial duly prove 4 by. a 4 = 4 


ol the Juſtice, , who, if it may be, ſhould be perſonally pre- 
« ſent, or his, Clerk, 1 is Evidenoe againſt the Party imſelf 
who made it ; but cannot be made uſe of againſt any others. 
This Confeſſion es ta be Evidence, muſt be voluntary; 
« for, as the excellent. Sir MATTHEW Har notices, it muſt, H. Bo P. 


* him, and that he has . often known. (he ſubjoins) the 1 
1 ſoner acquitted againſt his Confeffi ion upon 775 Examina-. 

« tion; for that the reaſon of theſe Examinations being at 
« all Evidence i is, that they are taken before Judges of Re- 
« cord, authorized and required by A& of Parliament, and 
« who have juriſdition coneeriling | the GIL: 48 wi 
6 they are. taken. . | 

_ © If it appear, therefore, that any of the" uiſite oit 

« ſtances are wanting, this ſpecies of Proof Li ll be reje 1 

« and the laſt Cissult Sir George Nares ever went, he, "though 
« ſinking under his illgeſs, exerted his accuſtomed W 


57 


4 a Confeſſion in Writiog was rendered doubtful by « pircum- , 
« ſtances at the time of making it. It practicabſe, it may 
« ſeem always beſt where the confeifion of the Printer, ia, 
« taken, that it be in the preſence | of one. or- more "indilfe- 
« rent perſous unconne&ed with the Profecutor, the Magi. 
40 trate, or the Priſoner, «(or at leaſt the two 4 that it 


{3 


In the Caſe now. to be ſtated it was diſallowed, as being 
% before a Jriſdiftion deemed not re relevant to the criminal 


« Iſſue. 5 
« Welſh forcibly took away Mrs. Pin and married E. H. . c. 


arliament was II. Ch. 38. 


. 
' 


« her; and thereupon a temporary Act of 
75 obtained, enabling Commiſſioners therein named to bear and“ 
* determine that Marriage, and to diſſolve it if there were 
* cauſe. In that Caſe Mrs. Pickering herſelf was examined 
us touching the Manner of the Marriage, as a ſupplemental _ 
* proof, and died pending , the ſuit. Welſh was afterwards. . 
* indited upon the Statute 3 H. VII. for Felony in this Fact: 

. and i it was moved, that this E xatiaſadtiN of Mrs. Picker- 
” ing might be read in Evidence againſt the Priſoner ; but. 
N it was denied: becauſe it was a W according to 
| . * the 


' 


Burn, J. P. I. 


* ſatigfaKtorily appear that the. Priſoner confelled freely with, er. 38 b. 84 
| 44 out menaces or any ſpecies of undue influence impoſed u on. . | 


ag 


'« and * Benevolence in the Caſe where the Admiſſibi tity of * R 217. the 5 
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A N 15 3 A f 
27 15 the Til Law, in a Civit Court; 7 K G71 u % a uit was 
e ee © Ng Ad the inſtance of Mrs,” 5 in her own 
„ Chufe, for her dn Igtereſt, 5 therefore at Common 
„„ allowable, though. th be Commiſſioners on thax 
Mic. 1653. « Examination, were Ju es conf ſlituted dy that. hich » Was 
. then allowed to be an A of 5 e od I 
And this Examination of a perſon. charge RY bs 


& 5 rddunting to a Conviction 7 rag 10 5 00 | 
5 fa of the Fyidence' CT Hes 1 : 


* p LET « « eaſe the Trial ought * to be of bes of "i n 
p. d Spe 1 that determin nines App 10 OY 25 5 


„ be Th Resder ma © See that und OP his head: i epi. 
- >1. Wee 3 here "The RN of a party 
66 "deceaſed, on a former Trial, which, ſeparately conſigered, E 
| . Would belong to unwritten. Proof; but io ince It 15 ne- | 

4 "wr atily onneQed with the f roceedings. on in t 
« former riaf, not being receivable till at Tealt the VosTr,, 


c be: gion in Evidence, . Ed. Ho could, not Ne referred. to. 


"ac bs 15 that, the oath of the dec pet 1 a8 oo 
«ed iq a manner to the written Evidence by Record, has 
140 its proper place | in this concluging arp 4 of. Mrſtten Eyr. 
% dende. j 
It-has been a controverted poin- with reſpeft. to'a Wir. 
„ ef examined before. the Coroner, and. who. afterwards,” 
i off, all rideavours uſed 3 2 inſt the Trial cannot. be found. 
Sod b ey n the Proof of this it hath been thought his ami. 
pe Th « png mer be be read 1 12. a Caſe of. Felony at Common. Law:“ 
Is to be 17 eſumEd that the Winol is dead, when 
he cannot be foun after the ſtrikteſt nquiry. And in 
d merely Civil Caſey,” Where a Witneſs is loſt, and cannot 
1 + found,” you may, . oath of the Matter, uſe his Depo- 
jj 7 ie then“ it js the belt, Evidence thas can poſſibly be 
; had of the Motter: IF ang” "when a Witneſs is Ag ht, od 
7 P. 219. cannot be found, he is in the ſame circumftances gs * te the 
Ee | and as to the expedience of ſupplying or the pur- 
4 Hoſes of iaformation to the Court upon the Queftion, the 
« want of this verbal Teflimony,” ” "it. he were dead: “ and 
 piſbli Jultice will; not teject any” Evidence, where better 
* is not attainable, u unleſs it in The: ee Bf. it TAE: Fd | 
e „ «5 0.55 - 5125 ec 
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THE. LAW OF. amen, af SE 


« Aud it wastbſolvat by jbe- chidgdg, en their 


« conſultations with each other, touching the Courſe -of form. Ba 
Law on points likely yo. Keen rial of Lord Morley, + — ns 


« before the Housz of PEERS, fe urder.' - 

« That in Caſe cath,ſhould be ms concerning any Wir- 
« neſs, who had been examined by the Coroner, and was 
« then abſent, that they had uſed all. their: lea vours to find 
him, and cannot find him, that is not ſufficient to autho- 
« rige the reading of ſurh ea mination. F 

1 extreme: haward of Abuſe in this. inflancs. a. 
6e nifeſt. 


« But there foonllth 6 be 35 doch Ant even in e Kel. * 


« Caſes,” if it be proved that a Witneſs was ſubpeenaed, and 
fell ſick by the way ! ſo'as to be unable to travel,” his De- 
poſition may be allowed to be read, * the Coroner or other 

« Magiſtrate before whom it was taken, ficft making oath 
« that ſueh Depoſition is the fame which be tod upbm oath, 
without any Addition or Alteration whatſbever:? för the 
« Depoſition is the beſt Rvidence that in this Caſt can 4 
{6 107 be had; and that anſwers what” the Law 1 
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= N 1 we mad der. 55 
1. Who are totally excluded 5005 8 « or, * er 
"vg Morde, what EY $0 to! the een or Ai. 
IS By what Hales we may Adieu the Truth of contra- 
dictory Evidence; or, in . words, what circumſtances 


«© augment-or. impair the ORE Ra 40, 4 n 
80 to a N | 
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' Thoſe who are totally excluded from all T eftlimony are, 
Fins r, for WanT of LEGAL INTEGRITY 3 wy Which | is. 
& - twofold. 
; 1s Preſumpti ve; from INTEREST. 
= Poſitive ; from Inramy. 
| SxcoND, for WaxT of DisCERNMENT, which i is alſo 
twofold: | | 
Eixs r. From Non-aTTamuent of. years 0 "Reazon. ot 
"SzconD. From DzrxivATION or Defe# 0 | Reaſon. 5 
ITunp, propter JurtsJURANDI., defe ctum for. want of . 


* Ork. | 75 
FourrTH, propter pid PUBLICAM; | from Borse | 
 ONAL e. e „ 
* P. 221. . PR Tir. 1. 


1. Witneſſes excluded by Intereſt. 


Coneerning Perſon intereſted i in the Matter in = "Wh 
the general Rule is, that NO > Max CAN BE A WirNss FOR 
HIMSELF. Ht CO FLRs es eG £5 


e e e GN « But 


0 £24104 
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THE Law. or Aibrner- 


* * 


« But this Rule, though wipe in civil W * 
« not exlude the party, who. proſe tes in the Name of 


an obvions Reaſon; ſince he doth not come for perſonal 
verable only by a eivil Action; nor is he by intendment 


« Laws and public Juſtice, ef: bind vette Ft 

6 However, the Principle is yet more general; "lies not 
to mention Appeaſt of Murder, whith perhaps cannot 
« with legal propriety be claſſed. under this head, ſince the 
« Law will not preſume an Intereſt in the indulgence of an 


e CROWN, in Right and in Behalf of the Pontlie. 425 ; 
or this, in ordinary Caſes of perfonal Wrong, there is 


compenſation in the ſhape- of Dameger, which are reco- ' 


« of Law, preſumed;to come for private Revenge in the pu- 
« niſhment of the Offender, be eee, of the” 


« acrimonial, and unſocial Paſſion; ſuch as Revenge is, 2 
« Party ſhall proſecute by Indictment where he hath a direct 
« Intereſt in the event, that is, where he hath been robbed;: 75 
« and the Goods are out of his Poſſeſſion, remaining in tes 
4 hands of the Party charged. And here, if he proſecilte'” 
« to CONVICTION, he ſhall. have by the Statute a Wir. 


« of RESTITUTION.. Nay, he ſhall often be #'without Re- * P. 223. 


« covery of his Goods, unleſs. he-proſecute;, force on reaſons 
« eafily to be apprehended, he ſhall not have+Trover, or 
* other. civil A#iion,. againſt - the Felon; for the TAN 
4 mergeth in the FRLCO . 

The true and moſt general Purnorers,: de 
* which, governeth this Diſtinction, is, that it concerneth the - 
* Community that Crimes paſs. not wholly unpuniſhed. And 

* if the patty, ſuffering might not . proſecute, . few- beſide 
might have the certain knowledge of the Fact, or the Diſ- 
* poſition, of bringing it to Trial, which muſt combine W 
„ call forth the Exertions of. PUBLIC Jus rice. 

* Yet ſo far the Rule holds, being founded on a Principle” 
not to be ſuperſeded of neceſſary. Juſtice. That where a2 
« Perſon, is to diſcharge. himſelf be fuch Evidence as would 
effect a Conviction, he ſhall not be an Evidence'in ſup-⸗ 


ik 


* dified for ForGERy,. the party whoſe hand is ſaid to be 


* of Forgery; for his hand, apparently, againſt him is Evi- 
* dence, till the contrary. be proved, of an Obligation: and 
* therefore he ſhall not be. permitted in the Indicment to 
make proof (while he hath intereſt in the Queſtion, the 


ſuppoſed ,Obligation ſtanding- in e Force 
Th FAR. it was not his hand. „ 


| tet Repu vn Daa prin, g . 


port of a public Proſecution. Thus where a man is ins- 


Gi. ns 


＋ "1 
i: 
. 


forged ſhall not be admitted to prove the . Fa charged, un P. 288, 9. 
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P. 223. indeed, in Which u party iterated in'the'Event'* tiisy not 
| | hen Wines; in cy Caves, there is hardly at cou- 
1 en Lew aun inſtance where the OCauſe is ſo vizcam-' 
K e ſtaneed as that he may and this upon clear Tcaſons ope- 
YZ s „ rating ſuch Excluſion ;? for where 'a: Man, who is inte- 

h refted in the Matter in Queſtion, would alſo prove it, it 

b f rather is a Ground for Diſtruſt than any juſt Cauſe of Be- 
= lief: for men are generally ſe ſhort-ſighted' às te lock 'to 
a their on private Benefit; which is near them, rather than . 
to the Good of the World, „Which, though on the ſum of e 

; Things really beſt for the Individual, is more remote ; 11 

therefore, from the Nature of human Paſſions and Actions, Bll jy; 
there is more reaſon to diſtruſt fuch a bhiaſſed Teſtimony than to 

8 | believe it. It is alſo eaſy: for perſons who are prejudiced and ac 
. prepoſſeſſed to put falſe and une qual Gloſſes upon what they. gd 
| . go) 2 give in Evidence; and therefore / the Law removes them him 
ftom Teſtimony, to prevent their fliding into Perjury : and 1 

it can be no Injury to Truth to remove thoſe from the Jury, v. 

whoſe Teſtimony may hurt themſelves, and can never induce 4 

LN | any rational Belief, | - TEIN: F 235 & La. ; 9 85 [ts 75 8 ! 
If it be objected, that Intereſt in the Matter in diſpute Bin 


4 might, from che Bias it creates, be an Exception to the Mito, 

4. Credit, but that it dught not to be abſolutely fo to the mat 
| 46 Competency, any more than the Friendſhip or Enmity of 2 ir 
„ party' whoſe Evidence is offered, towards either ef the f co 

4 Parties in the Cauſe; or many other conHderations here - 

| . after. to be intimated: the e "Anſwer may be this, 

P. 224. that in point of Authority * no. diſtinction is more ab. 
r poinr ofiTBavy; he: exifence NY \ 
| 6 a direct Intereſt is capable of being preciſety proved; bu Bl 
2. , Byrr, “ its influence on khe Mind is of # Nature not to diſcover BY . 
lac. 22 647 5. cc itſelf to the Jury, whence it hith been held ex v edient to Kati 
adopt a general Exceptien, by which Witnefſes fo eit. 
____ - 7 66, gyniſtaniced are free from Temptation, and the Cauſe not 'W 
_ © expoſed to the hazard of the very doubtful Eſtimate, Wi... 
| «what quantity of Intereſt in the ' Queſtion, in ' proportion” t 


dhe Character of the Wirneſs"in any inſtance, leawes f 7 
4 his Teftitiony entitled to Belief. Some indeed are ines- 
| pable of being biafſed even latently by the fireatelt Inte. | | 
/ t 46 reſt, many would betray the-moſt fokmn obligation and, 
3 e * public Confidence for an Intereſt very inconſiderable. Al oke ; 
g univerſul Excluſton, where no line Hort: of this > 
$359; 1 : % 66 hay 

/ 


* 


n Ale e yr wits; 


«tay tech dex n, Pietstyes fo POD, Levy ID 
. 11 om en ; and. keeps the Current i ws 
Fl dence, far at. 2 clear an d'yniafeRed. F ” 33 
0 . But Reſentment or ality, oy prevalent, a; A e | = 
* Pl, are apt to mer . themſelves. in th Voice, Con 
. tcoanee, and Air of the Wuneſs; in ie manger of BW 
* « repreſenting. fa 85 and lten by the intermixtute of his 
„een Me cn, and opinions; ſotnetimes by an exceſs. of 
* « e at other t mes by a a ſolicitous . 1 e 
it fe by, an alQation or. Candour. 4 UB: ee, e | 


ge. Fg itt With He 7 pe Hs Rutger bebe . 225. 

wn WY To explain tis Rule, ct chat latens Aura Trftimeny, „ Atk, Rep. 

Ba 3 confider what the Law — epon 4s un * Wt 

e; dl it is, ww hore there Ir ig certain Brut of nn 9% 

os, Witneſs attending the Conſtquence'of the Cauſe en re 

no And therefore, in the firſt-place; a naked Tt dot hot . 

and Wi aclude a man from! being a Witneſy; for fines these d ns 

bey. ge Bias on his Coafeiente, thore is no reaſom to Exolade” TY 

em Bi tim from Atteftation. ' 1.0 e Mp 

* E Orden in Socage mar be frorg for os 
ö ard 913 7 þ | 

luce BN An Imfant bringing his AQtion by — ine 5 diat 

> m Record not allowed to be a Witneſs: beenuſe if the 8 i 

pute Wi don be frivolous; the Expence of ſueh Action will not be Sl 

the lowed him in his Diſcharge : and therefore the Guardian L ent an 285 

the Wi that woutd be fworn' to ſupport this Action, Twedrs to the per Parker, 

of a mintaining ef his own ine, e Ove . 


* 


the Wil: bs ar yo” Su. * 548 
ere · of * K n 515 85 

this 181 oy E 0 1 o . WIe; Dae add . 
e ab- 

ce 0 q ie and hers not rofl within the 

; but | meaning of the Rule, 

jd Nh 1 0 00 FR" Executor may be tis 464] 8 Mod. mY | 


lating 8 to. the Wil Il, Where he is not refiduary Legates ;, f 
keau he 1 is no "ors than a Truſtee, and has no Intereſt, 
Where 4 Man has a. Tn coupled with an Intereſt, he. 3 P. W. Rep. 


mate, 

; in not be Tworn in the Proof of it; becauſe he 3 te- 181. contra- 
air carded” jn Law as Maſter of the Eſtate. 1 rl Fa 
OY * But when the DoArine of Truſts was adv,” mint 


ſevecer hath been the Rule: and agcordingly 1 it hath been 

beld, 1 8 where A. b s the 9 in Truſt for E. 
cannot be ſweorn in efence of it: becauſe -* he 16 * P. 40 
biked upon in Law « as Maſter of the Eſtate : for the Caf P. w. 220 is | 


Fineſt _ not derive a legal Title in the FjcQment, and for that was io 
the | 


TR” 


Tu Law or 7, iber, 


the Truftee muſt not be ſworn to. derive 2 Fl bg to 
a. 

And although. now, for a eng « time 1 1 is clear 
4. i ſettled, that in Equity, at leaft, a 1 MERELY I 
| «ſuch, is not recluded from being.a Witneſs « concerning 
„ the" Fruft Eſtate; yet in conformity” to the antient Dif. 
_ © rinQion'(too frrongly | it then ſeemed <ftabliſhed' by Pre. 
„ cedent), an highly reſpeRed Authority declared bis Idea, 
i By Harde, „ that“ a "Truſtee, though merely nominal, cannot be 
W : -- Note © examined at Law, - though he clearly may. in Equity 
vo bermer Ed. This, if it were ſtill held Law, would feem to merit 
N „„ of the Legiſlature, that Evidence might not be 

| excluded in this ſingular inſtance contrary to the general 
Principles, and the other Rules of our Law: concerning 
* Admiſſibility. of Witneſſes. But recent and great Autho- 
c rity. appears for the admiſſibility, of an Executor in Truſh, 
% and of a Common Truſtee without Releaſe.” rr 

+ Tenant at Will has been allowed to prove, Livery of ſeifin 
in the Leſſor: for a Man cannot be faid to get or Joſe 


. W. FP. | 


> 7 3 89 
v. Lowe v. 
Juoliffe, Bi 
205, 6. E. 2 
; MIL 
Hale ſuper 
ut. 6. 


where he has only a precarious Intereſt, and not ſuch cer- 


tain Benefit or Charge out of the Eſtate as he may recover 

in an Action: Now Tenant at Will can maintain no Action 

for the Poſſeſſion in his own Right; and therefpre, by his 

Oath, he doth not defend any Eſtate or. Intereſt of his own, 

Loy he is but in Nature of a Bailiff. or Servant ta the Freeholder, 
| and the Law does yo} ne Sorvants. ta; de ſworn i * behalf 

dpf their Maſters. 

JJ Terms: the. e ee this head 155 been 
5 . 20. but now, ſince AGRICULTURE. hath become an 

e Object of conſideration, proportioned. to its juſt and great 
„ importance, for this Cauſe, and, in favour alſo: of the 
Pp. 227. free and certain poſſeſſion of property, * Tenancy at Will i 
dconſidered as Tenancy from Year to Tear; entitled te an 

| «. half Year's Notice, determining with the Commencement 

« of the Eſtate: or if it be thought more proper to ſtate 

« the Propoſition. in, theſe Terms, where on the Tenancy, 
there is annual Rent reſerved, or where. the Nature of 

- «: the Demiſe requires occupation for an Year certain, tho 

bs. Courts of Juſtice will conſtrue ſuch Demiſe, without any 

_,.. ,* ſpecified Term, agreeably to the Nature of the Subject, 

8 Coen at 46 and the fair intent of the TranſaQion, fo. as. that. it be 
ll i Co OED 0s þ 3: <a Tenancy for a Year. certain ; renewed. by Implication, 
7 1 667 if timely” F otice. (of which the Limits have 1 ſpe- 
"+ Holt and Tyrtel, 1 Baroardift, 12. E. 13 6.1 4727 did i in 

a _ the above Caſe, where, on a Trial at Bar, it Was held that a Trek 
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cified 


iy = oy. * Nil : 

« cified ali be not giyen of the eas f the,” 
Cob ,,,, Ein 

« And this Neceſſity of an half Year's Notice, deter Right 2 dem. : 
« mining at the Period from which the Demiſe originally 5 Darby, 4 
« commenced, is reg gnized not only with regard 10 Landi, T. Re 55 
« but Houſer, in a Caſe very recently determined: which 6 6:6! 2 . 
« was, a Demiſe by patol of a public Houſe at 100. * „„ wv 
4 {nnum,: the. 1 78 to. 8 from te were 3 
« 1781. AN 5 ON ; 

« On the 26. March, 1185, a ' Notice was emed iw gut | 
« on the 29th. & eptember. followi GOP ; 


A Verdict was taken for the Plaintiff. at t the $a bury A. re ee 
« ſizes, ſuhject to the Opinion of the Court on the 06 tal | 1 
« Caſe as 5 ſtated... - Es 
« Tt was much. contended by: Mets . 0 W -aY | 
« ed for the Plaintiff, that the reaſons for protection and en 
: couragement of Huſband „ had governed all the preced. 
« ing Caſes; that the Principle of the Rule failed with re- 
4 gard to Houſes ; hat in ſtricneſs ſuch a Contract as that 
4 in Queſtion, amounted to no more than a Tenancy. at * P. 428. 
« Will ; and that the reaſons of convenience would not 
* warrant extending a conſtruction as to the circumſtan cee 
* requiſite to the efficacy of an half Year's Notice, to ſuch 
* inſtances,” And, that although ever fince; the time of H. 
« VIII. half, a Yeat's Notice to quit, had been held to be „ 
* neceſſary in the Caſe of a Tenant at Will, it was not then | 18 
* nor by any ſubſequent” Caſe required that ſuch. Notioe 
* ſhould expire with the Vear, and that at leaſt there could 555 
be no Analogy from the motives for requiring this in the 
* inſtance of Farms,. which, ſhould make this correſpon- 5 
4 dence of the expiration. of the. Notice. to any e Foo. 55 
* riod neceſſary in the Caſe of Houſes, - . | . 
But all the Judges then preſent (abſente Wis) . $M 
* dered the Diſtinction as not. affecting the Caſe : which 
* they held to be ſufficiently ſtrong on the general Prin 575 4 
that Notice given to quit before the "expiration of tzùe 
P © Year, computed from the Term of Commeneement, is 
* contrary to the implied Agreement of a Tenancy from | 
* Year to Year, which a Tenancy, on annual Rent is now 
* underſtood. to be at leaſt. And therefore, Je ee for 
* the Defendants... 14 
It ſeemeth now nee that hardly any Treant gan Comm. 0. 9. 
4 come in as a Witrieſs, unleſsTenant by Sufferance, which is, 5. 15% 1. 
* he who holdeth over without conſent: of the Landlord, nr Ca 3 
v after the expiration of his legal Term: an inconvenience, = 18 68. ; 
* frequent when there was no better remedy than by Eje4- a. 


nent in * Sw but of which Tels 1 is now heard fince 4 G. 11, e 28, - 
5 11 8 Ic. 19. 
| A = 66 the 9525 18 . . 
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* . It ĩs clear,” the a rod , 


3 Ch. Rep. 22. {worm to the Title: for Equity is# past! 4 6 Ea 99995 


Mod. 22. 


certain Advantage from the Verdict, and by 
n is to derive an Intereſt to Himfelf⸗ | 
The Ca indeed thus put, bears 5 Cpt vet is 


2 ptacriſing of Witne 
. much is heceſſary to the Rule: for if the Inteteſf be dire& 


land :- und therefbre, tlie Law ' ought o far to 8 of 
the equitable Tntereſt,” as to-exellid® the Olvners' of uch In: 
*tereſt, who do really enjoy ib the Benefit of. the. t fn 
any Atteſtation 788 

"If a Man promiſe a Wusel, war il he the l, ; 
he ſhall haves Leaſe of them for {6 many Years, t e 
the Evidence: for here the Witneſt would- have br xed and 


eb: * ' i * 
> hy. 


, A. * 1 


60 Subornation of Perj at leuſt it atnountz to that 
ente which the 1 0 whorceth: for 0 


e and dependant on the Event of the Caufe; in favour. of 
the party by whom the Teſtimony is teridered; it is imma. 


P. 230. 


N 


< terial in what manger. or from what fource” ſuen Intereſt 
« ariſes?” 


Akire e was brought by ie King to _— a” Patent 


8 ond Exception was taken to the Witneſs,” becauſe he was to 


de Deputy to the Perſon that would avoid it; but the Excep- 


| Len was fallowed! 4 becauſe the ir- facjas i is in the Kine! 


; and therefore, «it: cannot be preſumed, that the 
Intereſt Was in another, which would deſtroy the very being 


of the ſcire factar r for no Judge ought to preſume contrary 
td the Record. It . the len of this Was, that 


tc there muſt have been mus tion” on f Ty * 
* that of Fraud.“ Me DA 64 TY 


Ne 


Roth, rr. . 


"Te e Obliges deviſes the Debt to he htte and the 
Executor, in ſatisfaction of the Lega delivers up. the 
Bond, and the Bond is cancelled, an alle ter the Validity of 


8 


the Will is queſtioned, viz. whether the Teſtator was combut 
or n6t, the Obligor is faid to be a good Witneſs to the Will: 

becauſe the Obligation being cancelled; he can never be charg- 

' ed at Law upon a cancel ed Bond, for it is the Seal that 
carries“ the Obligation.“ 

ft may indeed be ſaid, that if the Win be a void one, 
n ts Executor * * liable 5 the 9 ed ſhould * 


ET 
e 0 "Rn 0 


| Th equitable exe * au Trof char oe oy 


WI RI 


the YN bad the Benefit of the Bond, whoſe e PE he hath n 
« deſtroyed; but this doth not prevent the Competence of 3 5 
« the Witneſs; nor even affect his Credit ſo long as he is 9 
„endet ue ſuſpicion: af\kaving-fraudulently-promaced tes 
* making of a falſe. Will as: a forged one, or obtained by 


be 5 impoſition), i in order ee a. Dill cha e of the Debt x | 
Eng: 1 he owed to. the Teſtat ſtator.” LONG ok by Fo 
> of Wl. But But otherwiſe it is “ held” in 1 of a Faun * 


In- hough the Mortgage be cancelled, yet | tlie Right being tranſ- ER 
rom Is * not Kal or, go, back again. by. Young, F 

the De fx 85 
ws BY Now the Mortgages: at Law, bath an abſolgte Ehre: 3 
ade Equity © doth. not allow” 4 Redemption, t by e 
aud ing the Mortgage Money,“ LD the Act of the M 1 WA | 
vcr, equivalent to Di by payment; f. . in oem 
5 caſe, the ſwearing, the Teſtator to "be 5 Later cancell- 
ae ing the , Deed. af Mortgage; would ſtill be in Defence 
ndue il of his own Intereſt : for the Eſtate doth not con; hull 1 
it ſo i the Mortgagor, but py Virtue of the Deviſe. R 
rect * c chat th he Teal intereſt | or equitable Lien. on the P. 231. 
cr of Eſtate is to be r arded, hath been confirmed by 20 IA 
ima! Caſes. 15 Se it to..accompany the Title, and a 17 1s 
ereſt WI © prior In AV if fg Frank ſuffered the Deeds to be in T 1 l 2 755. 

10N 


| « poſſeſhc the. tgagor, ſhall. nat prevail againſt a WE : ; 
tent, “ ſecond: Martgag 8 notice, who has all te "tele ' 
s toll © Deeds, ang. has ken the- Alignment of, the Truſt Form : 9 


cep⸗ © for a valbable eanſideration. 

Nor, on the other hand, ſhall. the polgon „ ſatis 7 R. 55 
t the ll © fied Truſt Term and of the Title prejudice the true owner- ARE 
eing WY © hip : which, will. be conſidered, not only in Equity, but 

rary ll © at Common Law, in Trial of an Ejedment. No in + Wheate 
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that * Evidence, the Court will þ ſee where the ſubſtantial Inte- and Buggeh. 
and BN © reſt is: and to this the Obje tion of Iocompetency muſt be i. 
1 allowed to apply, though the, formal latereſt may be in Willoughby, 
; another,” . Canc. T. R. A 
f a Man makes a Feoffment to one, and afterwards makes mY z Abe a e 
Feoffment to another of the ſame Lands; and the ſecond © 1 


feoffment, 57 reciting,” that he was ſeiſed in Fee at the 
lime of the Feoffment, makes diverſe Covenants, that the 
Feoffes ſhall-quietly enjoy, &e. after, upon an Iſſue taken, 
vhether there were any dymef Feoffments, the Feoffor ſhall 
ot be ſworn to prove that there was not ; hegauſe the Feoffor,,  _ 
n this Caſe, would be ſworn to ſave hicafelf from the Breach „ 
of Comment? in the ſecond Feoffment, and therefore he is 
concerned in Intereſt in the Sueceſs of the PR oo e bets 
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0 „ bath before been noticed,” in all "HEM ee | 
| the Party injured may be a Witneſs, « with the © 
„ % already intimated, and now to be ſtated more largely.” 
'. © Pr nos. "PE. Th the Party. may be a Witneſs, where there is 2 
| Fine to the King, and no private Advantage ariſing to him- 
VV 2 * immediately or conſequentially,” from. the. "Prof eu- 
| tion: but if there be any Adyantage of” private Benet to 
| accrue by the Proſecution, the Party is Fqually' excluded as 
„ in a private Action. 
Hardr. 331, In an Information of Afautt and Battery, il perfon in- 
4 7 ured may be a Witneſs : becauſe here the Fine is to the 
_ | | fore ng, and no private Benefit acerues to dhe party as "the. re- 
En Ez: 5 ſult of the Proſecution. „ 
: But ſuch Verdict in an Taformition,' folded only on the 
E s own Oath, cannot (which we have already obſerved) 
3 | ven in Evidence in a Civil Action: for that were indi- 
. i e 8225 PENS rely to ſuffer the party to atteſt in his own behalf, NY, 
But where, on any public Proſecution, there ariſes any 
private Advantage to the Proſecutor, there he can not be a 
F 1 55 becauſe that were plainly 66 agd al to atteſt 
v7 in 155 own behalf; which can har be admitted. 
& Hardr.ubiſupr. . Therefore, on ap Information of Forgery, the party whoſe 
1 285 your 1. Right was prejudiced by the F orged Dea”, can "7 be a Wit- 
1 + ' * neſs: becauſe (as was intimated FIC) there plainly reſults 
"1 Private ae to. the party from the ſucceſs « of the Proſe; 


p cution. 1585 


18 . is removed by a Releaſe. Accordingly the principal Evi- 
4 dence againſt Dr. Dopp, the party in whoſe name the 
Bond was forged, was admitted to give Evidence, this 
l. 6 proof being firſt made. Leite, for this the memory of the 
| WR EST TR, tranſaQion, recent on account of its particular circum- 
| , ſtances in the minds of many, and the account given in a 
| 6 reſpectable Publication. We have before obſerved, the 
Ann.Reg.1777 4 Point is is ſettled i in Civil Cale; z it is not leſs ſo in criminal 
N % ones.” 


* p. 23 3. * 80 in 1 e of Peg: bone on ne Statute, 


— 


Hard. ubi ſupr. the Perſon injured by the Per) Jury, can not be a Witnels: 
b-. bs OS 23. becauſe ©. he” gains ten Pounds on the Statute by Conviction. 
=: : 3 4 „ But, of courſe, on an Indictment at Common Law, where 


I. N. P. 289.“ the Penaliy does not go to the n * PER: iojured 
& 


4 * be a \ Witneſs,” 


2 I. W. 28. e But this is one of the ObjeRicns't6 to egen which: 


Pony LAW - or AVIDENCE. V) 


1 8 on the Statute of Uſury, the party to Cc: Lit. 
the uſurious Contract can not be a Witneſs, 


good Witneſs ; becauſe then the Party guilty is fined to the 


King, and there is ene to the 'Troleumar fra ee 


Information. RS, 
“I. ſhall now mention a Weesen which: es 
great Light on the general Theory and Diſtinctions of this 
6 AT : 2 ally _ that reaſon; quote w WORE verbatim. 


155 1 | > 
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Pil, PL Intereft and indefinite. 3 

« 10 the Caſe of Abralums agaitiſt Bunn, which was an 4 Burr. | 
Action qui tam, on an uſurious Contract, on the Trial at 51 
« Guidhally before Lord MansrittyD, there was a Verdict 
« for the Plaintiff. On a Motion for a New Trial, the 

« Ground taken, was the ſuppoſed ompeteney of the Plain- 15 
1 tiff's Witneſs. He was the Borrower of the Money, and 


/ 


4 was called by the Plaintiff to prove the uſurious Comrade: = 8 
« That this Witnefs was the Borrotoer of the Money fur . 
« ficiently appeared; being direQtly ſo charged in all the Count: ES 


on the Record: which were entirely on uſuriouſly taking, there 
% being no Count which charged any Bond , Aſſurance or Contrat?. 
* * There was an Exception as to. the Form and Time v. 2 234 
a taking the Objection ; which belongs to another head, and 
js preſently to be onſidered: but the Co ux went on the 
* Meyits Jas if the Exception . been de taken in point 
gf time. and form, WE gt es 
The Enfer Juvrron, in delivering the Opinion of the 
bc « Coun ſaid, 
Thee ure two Reaſons' given” for univerſally an 
the Teſtimony of the Boprower, © © 
« 1ft, Becauſe 'tis to be profiumned-teiflly his own "Cauſe, 
« and thut the nominal Plaintiff is Tet up colourably by him. 
* adly Beeauſe it would enable him to ayoid- his den 


f 


© Securities and diſobarge himſelf of the Money borrowed. * -. e 4 
« The thirſt Reaſon is now totally e for he 1 ahr e 
* 140 pre fu mec to be d party in the Cauſuj) i. 4 


As to the ſecond; the Propoſition Mid don is tod large 3 
* for there may be Uſury which can hot affect the Debt or 


avoid the Contract. The Clauſe which avoids the Con- N | 


tract is, Where the Uſury is for more than Joe per Cent. 
But if a Contract be only for vt per Cont. anch ine Len- 
der afterwards takes niorè, he is liable to be proſecuted: for 
* Uſury, and to pay the Penalty, though it does „„ 
of iche Contract. And where it wou 0 the Debt, 14 

may have been 4 paid. 12 8 705 Caſe. Sir T. 
Vor. I. 3 6 All Nun. 191, 


— 


(while. he hath Ed. 6. b. Harg: 
an Intereſt in the Queſtion), becauſe that were to avoid his 7 N 
own Securities; but after he hath, paid the Money, be . 7 Mod, 78 


} 
A - 
Pe 8 
* OR. Fa * 
* 
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7 5 3 
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N * 


"THz Law or io gel 


„. Al the other Caſes are lobte Nies of PR a5 or 77 
E 84: pinions at Niff prius, general Aﬀertions, general Inferences, 
& without particulars, without Argument, without Cotiſide. 

4 ration, without any State of Fan 15 Facts. 


* ure the Preceilings cak jo} be given” in EPervanien Fra rico- 
ver againſt the Wir xxss in _"_ OO: 8 3 
generally, 11 to the Credit only. 9 


„ This Quettion- having down before the 8 K u 
5 4 neceſſary to conſider it with Accuracy and Preciſion. 
The Objection tos the Competency of the Witneſs ca 
only be ſupported by arguing, either, that the Event of 
e this penal Proſecution, in favour of the Plaintiff, wil 
ec avoid the Bond, Aſſurance, or Contract of the Witneſs, 
| * and di/charge him from the Debt; or that this Cauſe turns 
d upon the ſame points and tranſa ions, which, if proved 
& in another Cauſe, would avoid the ſame. 
% „% The Foundation fails in both Propoſitions: and the 
| 4 Conſequences would not follow. in! the laſt, if the Pre- 
, ade ne 
v. ſupra, 92 „ No Cuntrat or Abenden Aren here for Uſury, or «6 
. much a8 10 repay the Money. And if there was, the Re- 


1 « 4 covery: of the Penalty, upon this Information, would not 
. aſſett the Contract. The Judgment in this Action could 
a not be given in Evidence in an Action for the Debt, 
„. though the Validity of the Contract depended upon the 
* ſame Grounds as the Information. That might indeed be 
4 Prejudice, Influence, or Bias upon the Mind of the 
„ Witneſs and go to his Credit, but not an aQual Intereſt to | 

bd to his Competence. 
This DiſtinQion has not been ſufßoiently attended to at 
10 Nik Prius. - The Caſes are ecatragiGory, and. it is im- 


EN M poſſible to reconeile them. 
Alk. 463. 1186! The great Deference to Lord. Chief Justi Horr's *® 
Mic. 10 W. II. 4 Opinion made the Caſe of The King v. Whiting, to. be .. 
2 Str. 1043. followed for fome time. Nay, Lord Harpwicks im- . 
P. 9 G. II. „ plicitiy followed it in the Caſe of The King v. Nunez. + Roa 
* P. 236. * «At that time there were many Caſes both ways, 4 .. ? 
£ "a 8 both Sorts : and among the reſt, Vatif y Caſe, in . * 


| <« Hardres, that in Forgery, Perjury, or Uſury, the party 

. grieved ſhall not be admitted as a Witneſs, becauſe he 

3 2 receive a conſequential Advantage from the Verdid; 

e ahd Parris's Caſe, in 1 Veur. 49. where ſuch a Witneſs 

„ 45; aste None of which an were re conſidered of 
1 looked . . | e « But 


ru "LAW or bie rwer- 


0 But nde the Caſe of Whiting, and thy: Caſe of" e 1 $7 OS 

«© there has been great light thrown- upon the Diſtinctio n 3 

« between IntereſF which affe&s the CompeTENCE of a ü Piet bao. © ND 

« Witneſs, and Influence, which goes” only to his Credit: EO. . 

« There have been the Arguments, and Judgment in the T « 1736. 7 
« Cafe of Rex-v. Bray, Mayor of 'Tintagel, I where Lord 1 8 

« Hardwicke ſtiook the Authority of Rex v. Whiting z. which W 14 Fade 1736 | 

« he there, in effect, contra dicts, (though with guarded Burr. 5 
« Decency:of Expreſſian), notwithſtanding as wp before | 

« followed it in the Caſe of Nunez E | T + Lord Hard. 
« Then came the Caſe of the Baſt India Company v. Goſlen: 9 

9 e There was alſo a Caſe of Bailie v. Milſn, (about the them in m 8 

f « proving of - a Will) before the Delegates; who were 8 if that 

f 4 equally divided, whether the Objection ſhould: go to the Caſe were =. BY 

Competence or. Credit of the only Witneſs. who proved. a — be- 

1 « Codicil, ſubſequent to a ſecond Will, ferting up again the ä 5 

« firſt Will; and therefore, no Sentence was given. There; Objection went 
the % upon a Commiſſion of Adjuncts iſſued: a Majority: of rather to ds 


« whom: (Mr. * Juſtice Denni/on_being one) held that it went bee eee 


ny the Competens 
only to the Credit. And ſentence was given for the firſt cy of the Wit- 
"fo & Will. Upon a Petition for a Commiſſion to review, it neſs, Burr. 


« was fully: argued: and Lord Hardwicke, on the 1 5th. of * p. 7 15 

„Jan. 1744, gave a ſolemn Opinion with the majority of . 
* the Adjuncts, that the Witneſs having adminiſtered under 
« the firſt Will as Agent to the Executor, or as Executor de 
* fon Tort, and being liable to Actions, the e went 
only: to the Credit, not to the Competency. . 

«The ſolemn diſcuſſion in theſe three Caſes 1 the 
« Line between InTEREST, which goes to the Compe- 
„ TENCE, and INFLUENCE which goes to the A more 
* clearly. than had been before underſtood, i a 

It eſtabliſhed a Rule, that where the Matter was alli. | 
4 br the objection ſhould go to the Credit. | 

It eſtabliſhed, that the Queſtion in a criminal N | 

tion being the ſame with a Civil Cauſe in which the Wit-. 

neſs was intereſted, went generally to the Credit; unleſs 
the Judgment in the Proſeeution where he was a Wit- 
 heſs, could be given in Evidence 1 in the Cauſe, where he 

' was. intereſted... I ſay, generally, e all Rules 97 
Evidence admit of Exceptions. N 

* After theſe Caſes, in that of . v. fo as wi in 
© 1745, Lord | Chief Juſtice Lee, over-ruled the three 
Caſes of Rex v. Whiting, Rea v. Nunez, and Rex u. 
Ellis; which e of by has! been . e 


1 approved. 


2 
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© « * 
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There has b temarkable Caſe in Trinity Term, 32 & 
4 336. II. Bartlet v. Pickerſgill The Defendant bought an 
_ « Eftats for the Plaintiff. There was & no Writing; nor 
et was any part of the Money paid by the Plaintiff. The 


5 N = Defendant articled in his own Name, and refuſed to 
& cqnvey; and by his Anſwer denied any Früſt. Parol 
e Evidence was rejected; and the Bill was diſmiſſed. The 


1 Deſendant was afterwards indicted for Perjury; tried at 


e upon his Examination. 


7 «6. remaining. The - Witneſs: 553 that he ſhould neither 


” giving an Account of the Debt I, paid. He ſwore, 
66 Bon a Voire dire, that. it was paid. 


"7 
. 


Tork; and convicted upon Evidence of the Plaintiff, con- 
. firmed by circumſtances, and the Defendant's Declara- 
4 tions. The Plaintiff then petitioned for a ſupplemental 
Bill in the Nature of à Bill of Riview; ſtating this Con- 
Fig; ” viction: But the Petition was diſmiſſed, becauſe the Con- 
F &- vidion Was not Evidence: 22 Nov: 1962. 

e This reaſoning; ſhews too, that if it was 8 the 
„ Witneſs was competent to be heard: as to the Debt being 
8 * 1 What he ſwore could not be Evidence in at Aion 


4c for the Debt. 
4 There is no Havger ot Perjury Got bende "ba 'The 


| 7 Deendant way produce the Security, and falfify him. If 
1 (as here) it is the Caſe of a Pawn, the Witneſs would 
„ *, ſwear. againſt his own Intereſt to ſay untruly the Debt 


„ was: "IS and tlie Pledge returned. But either way the 


„ Debt in paid. For unleſs the Pledge be redeemed, itisa 


10 ſatisfaction; 

- ;, Suppoſe a Witneſs produces a. Bond or Mortgage: can 
10 celled—ſuppoſe he produces a Reæceipt, there can be no 
* Danger in hearing him: For the Jary are not bound to 


, believe him. That depends on Ciroumſtances, which * 
6 contradict or ſupport his Teſtimony. | 


* © But if it be neceſſary to prove Payment, a ha the 
Party is not to be heard as a Witneſs to prove. ſuch Pay- 


4 ment, the Statute would be as elfeCtually Tepealed, as 
"YH if the Borrower. could never be a Witnen at all: For 


6, they: never» would; ſuffer any Body elſe” to be privy to 
be, Lahe Payment, delivering up, or cancelling the 1 
ec Rut to go further, all Obſections to the Compe 


« « of the Witneſs muſt either be: proved, or . hin 
upon a Foire dire; or to wy it in the utmoſt Latitude 


Here was no Proof of any Otze ion, or of any Debt 
v gain nor loſe by the Event of, the Cauſe; in every ſhape 
in which the Queſtion: could be put: And he ſhews it by 


| So” Had 


. 


r SLRS © to 


Common Law, is now expreſsly provided by Statute.” | © 1813: 


prevail in point of Intereſt. 


tute of Winton, no Perſon of that Hundred, + jt was __ 


ww 11 or rise 


. Had the Defendaneproducsd #/S669tity, or o provid the 
fe « Pledge to be remaining in his Cuſtody; it would” have 


been a different Conſideration,” whether the Witneſs, Wo 


% was the 'Borrower of the Money, vouf@ be examined to 
© contradict chis. But when the 404 Ie Gral of the Obje8i- 
6 on. comes from himpelf only, what he Juys miſt be props her 
« as i ſays it: and then the Debt is paid. 

In every Light, we are all of opinion; thatz Aber all 
« the circurnſtanges of this N e hors Fo . 

60 ' COMBETERE Ning? e | + <a 
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The Men of one County, City, Hut adred, Town, TRY | 
poration or Pariſh, are Evidence in relation to the #* Rights, * P. 24 
&« Privileges, Immunities, and affairs. of ſuch Town, City, 
« Kc.“ if they are not congerned-in private Intereſt in re- | 
lation thereunto, nor advantaged by ſuch Rights and Privi- 
leges as they aſſert by their Atteſtation. Men of the County 
are Evidence on an Inditment for not repairing 4 Bridge: 


for, [| whether it be in repair or not, they are perfe ly in- l $ NEE 


different : for eyery man for the convenienge of bis own en evident , 


tranſpoſition in 


Paſſage is concerned to uphold the Bridge, and bahn not be the former Ed. 
thought to create an uſeleſs Charge; ſo that he is perfect 
indifferent, being equally concerned on both ſides of. the 


Queſtion... Ns 


% And this which appears to have been before ſettfed: at I A.St.t. | 


But the Men of the County can not be ſworn in a Cauſe 
relating. to the Bounds of the County, in a ſuir depending 
between that and another County, carried on at a County 
Charge: becauſe every man is in ſuch a Caſe concerned ta 


6 Formerly,” if the Hundred. « were” ſued on. the Sta- 


« could” be a Witneſs; becauſe every perſon's Intereſt is % 
concerned in the Tax of the Hundred, and * he” therefore 
ſwears in his own Diſcharge. _— 

But now“ Inhabitants of the Handed be av? to 8. de pt. 3 
8 as Witneſſes at Trials on n the Statute of b Hue and former £4. gt. 


8G. II. e. 16. 
| * Inhabitants of a Pariſh cannot be Witneſſes in wahlen $* . 
to Common, or the Modus Decimand?; becauſe & this touches # Þ A 
the private Intereſt of thoſe Perſons, and the Fe or gain , caſe of” 
falls * their private Fortunes, e Fe, PooLs, D 
\ 125 wy 6 80 Controv. 
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4 


1 wy Defendant-may produce the Security, and falfify him. If 
1 (as here) it is the Caſe of a Pawn, the Witheſs would 
©; © &. ſwear. againft his own Intereſt to ſay.untruly the Debt 


4 Debt is paid. For unleſs. the Pledge be redeemed, tha 


, believe him. That depends on Cirounltances, which ma 
% contradi& or ſupport his Teſtimony. R 


«6, Party is not to be heard as a Witneſs to prove. ſuch Pay- 
„ ment, the Statute would be as effectually repealed, as 


4 upon his T 


= giving an Account of the Debt * paid. He ſwore, ty 
66 . e a Voire dire, that it was paid. 
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me has 5 tewarkable Caſe in Trinity Term, 32 & 

3 8. II. Bartlet v. Pickerſgill- The Defendant bought an 

4 42 for the Plaintiff. There was & no Writing; nor 
„ was any part of the Money paid by the Plaintiff. The 


5 4. Defendant articled in his own Name, and refuſed to 
_, -. * ednvey;. and by his Anſwer denied any Früſt. Parol 
8 Evidence was rejected; and the Bill was diſmiſſed. The 
„ Defendant was afterwards indicted for Perjury 5; tried at 
Tork; and cotivicted upon Evidence of the Plaintiff, con- 
e firmed by cireumſtances, and the Defendant's Declara- 
4 tions. The Plaintiff then petitioned for a ſupplemental 
Bill in the Nature of a Bill of Riview, ſtating this Con- 
1 44 victioh: But the Petition was diſmiſſed, becauſe the Con- 
1 4: vidion was not Evidence, 22 Nov: 1762. 
This reaſoning: ſhews too, that if it was 8 the 
4 Witneſs was competent to be heard: as to the Debt being 
& paid: What he ſwore could not be Evidence in an Action 
15 8 for the Debt. 


4, There is no Danger of Perser bum beach Go The 


mmm GT 


&©, was: IIS and tlie Pledge returned. But either way the 


10 e e hi 2 

, Suppoſe a Witneſs redes 4 Bond ur een 
1 ; celled=—ſuppoſs he produces a Reoeipt, there can be no 
“ Danger in hearing him: For the Jury are not bound to 


** But if it be neceſſary to prove Payment, a and the 


ce if the Borrower could never be a Witneſs at all: For 
*, they: never would ſuffer any Body elſe to be privy to 
in the Payment, delivering up, or cancelling the Securities. 
Rut to go further, all Objections to the Competence 
« of the Witneſs muſt either be Prvved, or drawn from him 
* upon a Hoire dire; or to wap it in the uti bolt Latitude 


Here was no- Proof of any Obe ion, or of any Debt 
«6. remaining. The Witneſs ſwore, that he ſhould neither WF 26: 
v gain not loſe by the Event of the Cauſe; in every ſbap® Cr 
t in which the Queſtion could be put: And he ſhews it by 


6 | : LE. as Had fal 


cr 


v % or pavanes, i 101 


ö 60 Had the Defendant prodtced u. Securhy, or * proviette 9 
, % Pledge to be remzining in his Ouſtedy it would has? -Þ 
. « been a different OGonſidetation, whether the Witneſs, Woo 3 
; « was the 'Borrower of the Money, Gould be examined ro +" 
p © contradi@ this. But when'the ww) 1e Geo of the _— | mo 
{ « on. comes front himfe felf only, bat ie ay e eee org 85 1 
5 « os he ſays it: and then the Hebt is paid. e 
t Ia every. Light, we ate all of opinion, that, under ll n 
8 « the circurnſtanges of this WY MY ue Teo I _— 55 „ 
5 0 COUPELENE Vine, 9 
Fi | „ 5 
7 Wy. fir. VI. %% "a - 
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"Differ ent hi 75 General gud, K ar Intereþt. e | - i 

. The Men of one County, City, Kanes Town, 8 95 
5 poration or Patiſh, are Evidence in relati ion to the K 4 Eights ® 4 P. 44% 

8 Priyileges, Immunities, and affairs of. ſuch "Town, 5 - 
Na 4 Ke.“ if they are not concerned in private Intereſt in re- e 


If lation thereunto, nor advantaged. by. ſugh Rights and Privi- 

Id leges as they aſſert by their Atteſtation. Men of the County g 
bt are Evidence on an Indictment for not repairing 4 Bridge: 

he for, || whether it be in repair or not, they are perfectly in- 1 


4 different : for eyery man for the convenience of his own ia evident F 
bo Paſſage 1s pk; to uphold the Bridge, and Pan not be 282 8 
ns thought to ereate an uſeleſs Charge; ſo that he 1 is perfectly „ 
no . being equally Concerned on. both ſides of. the 
eſtion. I 

i « And this which appears. to have been before ſeltleg -at „„ 

« Common Law, is now expreſsly provided by Statote 18.13. 
he But the Men of the County can not be ſworn in a Cauſe 
* relating to the Bounds of the County, in a ſuit 3 - 
25 between that and another County, carried on at a County 
Por Charge: becauſe every man is in ſuch a Caſe concerned ta 
60 prevail in point of Intereſt. 
* « Formerly,” if the Hundred « were” ſued on the Sta- | 
ics tute of Winton, no Perſon of that Hundred, te it was held, ro gh 
nim % could” be a Witneſs ; becauſe every perſon's. Intereſt is 'S 
ide, concerned in the Tax of the Hundred, and 6 he” therefora ; 
ſwears in his own Diſcharge. 1 0 3 
Jebt But now“ Inhabitants of. the Handred' « are? v. Note to the 
ther ll rages as Witneſſes at Trials. on n the Statute of: et ne | 
15 a The. Inhabitants of a Pariſh cannot be Witneſſes in relation 5 4 4 
ole, to Common, or the Modus Decimand?; becauſe * this touches * | IF 

be private Intereſt of thoſe Perſons, . the "oy or gain „, Caſe wm. 

Had falls. * their private Fortunes. e ; 6 1 


B IL 236, 7. 


VV ThE LAW. or wvibrues. „ 
LN. P. 45. 0 „ Bok in an Action on a Policy: of Infurance)" any who 
| i > 04 have inſured on the ſaid: Ship ſhall not be Witneſles.” 
. 88. 414-, So neither ſhall a Sailor who hath Wages due, be a Wits 
„ö; + WW concerning; the ſafety of a Ship ſuppoſed to be loſt, 
ja — 0 for he is intereſted 1 in the Event of the Queſtion: ns, of 
>. "a Ship be loſt, the Crew loſe their Wages.“ 
v. Parker 286. | | $0'in a Corporation, the Inhabitants and Fcteinan aro 
Witmeſſes to any thing relating to the Public, Where they 
are not concerned in Gain or Diſadvantage in relation to 
their private Fortunes; but where any Loſs or n 
. oonſequent to the Witneſs. upon his Trial, he e 
e.,cluded. a 
I Ventr. 35it In an Action on th Caſe; browght b the Ma . 
= ? 2 Kc. oY Commonalty, concerning the Water Shlage: A 1 of 
=. London may be a Witneſs: becauſe the Freemen are fot con- 
= 5-157 . cerned in the Privilege by immediate or private Intereſt, nor 
do they get or loſe by Conſequenoe of the Trial. “ Yet 
8 . « at that Period (32 Car. II.). this did not paſs unanimouſly; 
s and on the Tender. of a Bill of Exceptions, the Counſel 
3 4 by whom theſe Witneſſes were offered, pear” to have 
3 1 5 4 | « thought it ſafeſt to waive-the Point.” 
| * e, 80 in a Gift to a Corporation, any Member may be Wit- 
| bY. - if the Gift be public in relation fo their Buildings, 
| 8 Schools, or the like, becauſe no man gets or loſes by the 
3 G3 Event of the Trial. 9 15 
* * P. 242. SY gut as to the Cuſtom of Nee bokfin or - Foeign-fold 
hl in a Corporation, none of the Freemen are to be admitted | 
as Evidence; becauſe eyery Man's private Intereſt is con- | 
. cerned i in the Conſequence of the Trial, and where a Man | 
is concerned in the conſequence of the Trial, he can not 5 
| Fopport| it by his Oath, | 
c 


4 


ut in an Action brought by Pariſhioners For hg | 
the Stores; now by St. 3 & 4 W. & M. c. 11. $ 12 the Fa- ; 
Fo *'- *  Tiſhioners may be Witneſſes (Alms-men excepted): for the 
VV Statute, in Behalf. of the Poor, hath ſet. aſide the Rules of 


N the Common Law in that inſtance: and ſince the whole 

3 . Kiches and Improvement of the Nation ariſe out. of the 
Ll.sabour of the poorer ſort, it is but reaſonable that the Ma- 
= | terials of their Labour ſhould be 8 ſecured againſt I 
9 46. UI. e. aß all miſmanagement. | 
jk Ro Ad ace the Inhabitants * every Pariſh, Townſhip, 
1 77 | hs ET: Place, ſhall be competent to prove an offence within 
their Limits, notwithſtanding the Penalty (provided it 


SS © aa 


5 exceed not twenty pounds, & c. given fo the Poor 0 
. N. 7 104. 4 ſuch Pariſh, &c. or otherwiſe, in Exoneration thereof. ; h 
And where part of the Penalty goes to the Corporation, 6 

nxt Che Wives of Freemen have been rejected as W 
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THe. LAW or zen. 7 


„ «It apa Exception to a Witneſs that he hath; Com- - * „as, 
f mon per Cauſe de Vicinage of the Lands in Queſtion, for . Ok 
4 4 this is no Intereſt, but only an Excuſe for Treſpaſs. . 
; An inhabitant not rated to the Poor, nor receiving Alms, Sax. Rep, 180. 
f « is a competent, Witneſs for a Penalty, a Moiety of AD 1 PT _ { 
; 6 given to the Poor of the Pariſh. - | 
J 4 But the Intereſt which excludes, muſt be certain, an had L. N: P, 1% 
4 « not contingent. . For which reaſon: the, Heir at Law is a K. 23. 
d « competent. Witneſs : for his Eſtate is Pregarious, at the . 
0 Will of the Owner, and he therefore hath no abſolute 
e & Intereſt; but he who hath a veſted Eſtate in Remainder, is 
. „ not competent, for he hath a certain Intereſt. And ac- Cos Treb OY 
d « cordingly the Heir of a 3 was. e rear ln. 
f i 409008 due to the Bankrupt.” 5 are Fad 4 . 
- [Ss of. 
r Contracunr CEN 3 PA exclude Inter 5 Contingent. "ts 
t 
; * 4 Illegal lntereſt i is not to be. prefaned;. The Law will « P. 245 
el not preſume an Intereſt 8 ig the. legal. e -or 5 
e « tional quality of the ſubjeR. 5 
« Thus where a Party, being an inhabitant, was offered oe hs 
1 « to prove that outſitters had no vote in the choice of repre- _ 
3, 60 ſentati ves, on the groundthat he was intereſted, ſince by this 
e « proof he would enhance the Value of his own, Vote, the 
? „ Anſwer was, that a Vote for N embers to ſerye in Parli a 
Id ment was not of the number. q thoſe:Rights whoſe value 
d is diminiſhed hy increaſing the number of thofe who have 
11 * a concurrent title; that ſpah Vote bad, in the eye of the | 
in Law, no Analogy to ſaleable property; and that it had Mo, E e 
ot © been the conſtant practice to admit a oter under an indiſ- e 
| | puted Title to give Evidence concerning. the Rights of Dougl. 8 
8 * Election; and his Evidence o was ee Wa Pr the = 360, 1, Mr. 
a « Committee,” 0 hr CUR LEG re ag To 1 he 
# Pony: coir bes Wieſe in 17 own cf. | 
* From « this". Rule A concerning Intereſt,” Yo cee FED BY 
iſt may be deduced, 1 
. That the Plaintiff or Defipdant cannot be a Witneſs in his W * 
IPs own Cauſe : for theſe are the Perſons that have a moſt imme · Moult. Hil. 
a diate Intereſt: and it is not to be preſumed that a Man who 7e. 


1 complains without Cauſe, or defends without Oy ſhould. 
have honeſty enough to confeſs itt. . 
And therefore, an Anſwer i in Equity lat little Weight " 8 
* favour' _ "PR ne there; RTE BO! 2 85 the Cauſe „ 
e ee RED "T9 £75 3 
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p uggeſtions : becauſe, though it is the Goal 
tution of the Court to the Parties upon Oath | to © diſcover 


the ſecret Practices complained of, yet there is very little ; 


Credit to be given to a Man's Oath + «© in; his own behalf,” 
here there id no probable circumſtance to ſupport itt. 


R The Defendant B., had lent Money to C., on a Mort- 
© Ie 10 4. gage of C's Eſtate, and the Plaintiff A., being alfo about 
Vp” © tolend Money to C.; D., a Witneſs depoſed that C., upon 


.« Enquiry, made from InftruQions by the Pleintiff, had de- 


8 25 P, Fe + | 
5 f 229, 


I. N. F. 48. 


Eg. Ca. Abr. 


„b. 15. 


— 


(* 
v7 
fn 


„ 


5 N. any prior ineumbrancte. 
e Phe Defepdant! in his Anſwer, Abies the Chary e of 


1 60 e An Iſſue directed to try the Fact; Find 
ce the Plaintiff, to admit the Anſwer of the Defendant B. 


< to be read on the Trial. 
However, an exceeding ſtrong Caſe is put, whete the 
<" Plaintiff was allowed to benefit by * on Feiimony. | 


ih; & is this, 


„ The Defendants had taken out: an Execution. "ROY 
« to an Injunction of the Court of Chancery. And it was 


_ © alledged, that ſome of the Bailiffs Who ſerved the Fxecu- 


« tion, had found Money hid by the Plaintiff in a Wall of 


* his Houſe, to the amount of 1500. which they had pur- 
. loined,; and otherwiſe done great damage to the Goods of 
1 the Plaintiff. The Lord Chancellor ordered the Defen-. 

* gants to make good the Money, and ſatisfy the Fanuc, 
2 0 © all the Loſs Gets he would fwear he had ſuſtained. 

This Caſe manifeſtly. went on the Ground of the juſt 


4 odium, entertained both in Law and Equity. againſt Spo- 


* fiation, + particularly under” Colour of Law : and the 


« Neceflity of the Cafe, the Wrong-doers, having from 


vs the Mod of the Tranſaction, deprived the Plaintiff of 


% the regular Proof by which the amount of the Injury 
4 ſhould have been otherwiſe aſcertained. I think it muſt 
< be preſumed, that there was ſtill ſome Evidence indepen- 
cc dent of the Plaintiff's Oath, to induce à Belief, that the 


«© ſum of Money ſo wan as taken from him, had been | 


ce laid by for Safety: and then in a Caſe fo peculiarly cir- 

„ eumftanced, we may e e e in 

6 N of the Deeiſion.” IX 4p 1 75 an 
 - ExczerT10N .by Co Mew: 


1 18 3 Statute... 


TI « Andia general, there are 25 EPTIONS to the ee 
« adit an intereſted TORI: party ML mow 


and partly by Statute. ; 
IIa Odium 1 et in SubGdiom: Spier prot omna 


* 
* LT * . : F . 2 * 
o 7. * 2 
s * 1 0 SS \ 
ds 4 % 
— + 7 


« * | 


— * 8 
1 


"a LAW * waer 


. Thas, th fro the Nature of the mies Eu 8 can- anal ah 
« not otherwiſe pe expected, a party ſhall be admitted as s 5s, 
„ Witneſs whoſe Intereſt -otherwiſe is fufßeient to. exclude 1-3 
« him: for, where the Law could receive no Execution, 1 „„ 
unleſs a party intereſted were a Witneſp, there he muſt be „ 
allowed; for the © Law“ muſt not "be. rendered meffeQtual » I 
by impoſſibility of Proof. And where the“ Law“ can 3 

no force, but by the Proof of the Perſon in Intereſt; there the . 1 


Rules of the Common Law, reſpecting Evidence in neral,” 


* 


£5 
we 


are preſumed to be laid afide : c or rather the ſabordinate are GREP 
£ 6 filenced by the moſt tranſcendant and univerſal Rule, that 1 1 4. 
5 « jn all. Caſes, that Evidence is ood than which the Nature 1 4 
| « of the ſubje& preſumes none better to be attainable.” - WY 
| Therefore, before the expreſs proviſion of the Legiſla. V. ſupra, ane 
ö « ture,” the Party robbed might be Evidenge on the Statute Dovy "x , 5 ? 
of Winton, to charge the Hundred: for otherwiſe the Bene- Sudkery, vol. 
x fi of the Statute would be excluded; as no other perſon can li- 5. 161, 4. 
7 be ſuppoſed preſent in fuch a TranſaQjon, to give their Evi: 
dence. | © | E 
; 64 80 whiits the Queſtion was, Raby ns! Defeiliants Rex 1 v. Phipps 
f "Wl © had a Right to be Freemen ; though it appeared there As 0 
| 6. were Commons belonging to the Freemen, yet an Alderman Ch x W F 
R « was admitted to prove them no Freemen, it appearing n 
"I © none but Aldermen were privy to theſe Tranſa&ions. 
E "MIT So in Actions by ce for eflvig Coals without * p. 2 16 


1 Wunelke for their Maſter : 2 notwithſtanding | 3 C. II. in- ow 5 mw TE 

ö « flicts a Penalty upon them for not doing it: though Eyre, 
e « Ch. Fuf. did, on that Account, in two or three inſtances 
m * refuſe to- receive them. 280 
of © So, where the Queſtion was, Wine the Maſter had 11 
y „ deſerted the Ship ( Suſſex) without ſufficient Neceſſity ; 35 21. comp. - 
Fi * a Sailor who had given Bond to the Maſter (as a Truſtee : 16 . 
n- to the Company not to deſert the Ship during the Vo age, 
E „vas admitted e for the Maſter, it appearing: all the . 
en «* Sailors Entered into ſuch Bonds. | 
r- „ So, where a Son having a general Authority to TS BA | 
in „Money for his Father, received a Sum, and gave it to the . 

4 3 Pete the Son (though his Teſtimony might ſeem to 

| « fall under another Exception, as well as that. of Intereſt, „ 

* W* vhich will be explained hereafter) was admitted as a good L. N. 7. 

1 © Witneſs, in Trover, brought by the Father to recover the 1 07 
ot 2 Money, his . beiog corroborated by other cir- Cor. Er . 
w, WW cumſtances. 
% “ $0, in Trover as gainſt a Pawn Broker, the Servant em- L. N. P, 
nz 


E bezzlin his Maſters Godils, and vaing the mitted Mic. 1752. 
4 to prove th — 1 * Mp uh of 
198 08 Thus 


us, N 


— 9 - -| WS. "Thus. in a Sense a originated i in the nnn 
e Bill brought hy the Plaintiff, as impropriator of Tytles, 
Fi. II. 273, 4 &* in the Pariſh of St, Keavine in Cornwall; the Court. di- 
7 d Note D. 4 rected an Iſſue, which was tried at the dummer Aſſtzes, in 
(12+ 1. 174, before Mr. Baron ExRE. Several Fiſhermen were 
e. calſed by the Defendant to prove the Manner of T ything 
4 Fiſh: the Counſel for the Plaintiff objected to wg Evi- 
. dence, as they had an Intereſt to negative his Claim. But 

. 1 © the Judge faid, the Objection proved too much, as it would 
- P. 247- © deprive the Plaintiff of the only means he could have & of 
1 proving the Cuſtom: and the Evidence was admitted. Put 
4 the Counſel for the Plaintiff, excepting.to the admiſſion 
- 6 of any Witneſſes who had fallomed the. Occupation of Fi- 
1 ſnermen within fix Years, ſuch being under a preſent liabi- 
CO OY 46 lity, in caſe the Plaintiff ſnould lee, the Judge ruled 6 
ET POO BEES that no We hy FINE co be 


Fl 


55 5 20 aten „ 
| 5 « 
Or x Relic or - Adiniſſion of 1 ara 1 rin where mk « 
. „ . ee the e 6 
| . EE : Wy « 
75 8 N.“ On: Te 8 See g the pr "of Thee which « 
1 Al | a forfeiture on Conviction, N « a_ Juſtice upon if « 
EY: «© the Oath of one or more CREDIBLE Witneſſes,” the In- « 


. former © hath been allowed as ae te Evidence though 6 
| X ; | be hath part of the Penalty. 
„However, by a laters 8 a Ne Tar this 


837 * very offence was quaſhed on this very Ground, that the 


0. 1. «Informer was the e e was intitled to a part of the iſ « | 
2 e Fenolty. 62. ns 
. & And where an 1 was CES W N a . « ] 
3 3 not condemning a horſe taken out of à team, under «h 
2 Mx, vp I « the Statute which requires proof to be made before a Juſ- t. 
M. 16. O. U. cc tice, of the cauſe of forfeiture,—the Caſe was this; the Wl hoy 
e party who ſeized, tendered- his own Oath,. the Defendant tion 

& ſorupled to take it, or to determine the. Affair in the 4 vas 

e ſenee of the Owner or Driver. ec 

| * Per Curiam, boch were reaſonable Sion | Why i % B. 
not the perſon who ſeized, and is to baye. the benefit Wi mak 

| « of the forfeiture, within the reaſon of excluding Informers WM their 

; Bi where there is a Penalty } Making proof, muſt mean legal | Wo 
prof: the other alſo is but natural Juſtice. of N 
Here the Court appears to have recognized both Prin- bea 
8. ciples, that of not condemning a perſon without giving WM und t. 


* * P. 755 4. e of being heard, (which, if * the Juſ- tude. 
. tice had done, he would deſeryedly have been brought to - 
. - FoneC. . <<. Een — and this other of 9 mm 7 Lex 


* 


TRE LAW or ry Ener. 1 1 5 T 
2 « the Tollinidn y'of a Witneſs, 1 to gain by the Con- 255 ee £ WP DO 1 


, « yifion, as. alike grounded in immutable and natural Equity. "ps. mw" 
. WH « The Information was diſcharged ; and with Coſts.” bg _— 
. On the Statute. of Cmuenffelzt, dt the Informer bb f 06.1 IL 8 
8 « been, held a good Witneſs, .though he. hath: not only part 22 Car. I. . A 1 
8 « of the Penalty, but comes in the moſt invidious 'charaQter to * 1 2% 1 


i- 6 criminate an Act of Worſhip at which, he has been pre- 1 ws 
ut © ſent: and this hath: been allowed on the Pringiple, hart 
d « the Nature of the Om excludes the aca eh of. bet- e 


of «ter Evidence. 23 5 Wa 

ut „And it muſt be obferend, that the: P of "AG e 

n WM © poſſibility to adduce better Evidence, . mult be 'a Reſult. of 

i- Wl © the Nature of the Subject as conſtituted by General Laws ?: 


i- Wl © or if depending on particular . circumſtances; thoſe muſt _ „ 
ed « be ſuch as entitle a Witneſs otherwiſe incompetent, to be 
be « heard by the fault of the contrary party: for an adi e ntal 
want of ſvch Proof as the Law e will amount to a - SER MT . 
« legal. Inability in the Plaintiff to recover: in rare Caſes, _ 1 0 3 
Mis « and proceeding uſually from his own negligence, this may s 3 
| « he inconvenient to the Individual; but it importeth no 80 „ 
; « leſs than the Certainty of the Rules of Deciſion and the r 
ck WF © conſequent Security of the Publio. And the Law C 
on Wl © ing the Welfare of the whole, which is that of Individuals ' 
In, © too, as parts of the Syſtem, muſt prefer the ſuffering of © Þ} 
ch WH © a particular 1 rather than the Ct. of”: 5 HEE. 1 
| 4 public miſchief.” “ = = 
this , Some- have extended this «6 Rule as admitting. a Wüneſ,, 
the « who hath an Intereſt in the Queſtion, in defauſt of a diſin- 
the Will © tereſted Witneſs (when the Nature of the Caſe ſuppoſes. 
| , ſuch an one not to be adducible), * ſo far as” to the Bye * P. 240. x 
©® Laws of a Corporation: and it is ſaid, that in an Action . 
brought by the Corporation of Weavers, in Narzwich, for ² ¹³- 
« the Penalty of a Bye Law, which ordains that. no Weaver . 
mould work at his Trade-in Harveſt ; one of the Corpora- 
tion “ was“ allowed ““ as” Evidence, though the Penalty 
was due to the Corporation, leſt the Bye Law ſhould be _ | 
ec, which was made for a Common Benefit. 
But guere : for no Body of Men ſeem to be-authorized (o 
make a Law and atteſt the . Breach of it, Ne; it turns, to 
their own Benefit. i 
On an en gui tam pro Hates 1 on. e A&R 
of Navigation, the Informer was, on ſolemn Debate, allowed t/See 10 MM. 
bea Witneſs, though he. was. to have half the Forfeiture : hn Za. 5 
ad this er . a ocherwiſe the e would be Xo for form. Bd. 


4 x 


duded. 


4 75 a: 
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. No een, 8 pati private 3 nk — 2 


=. GR. Odin the ef pre 8 ae 
5 _ Deeiſion of the Court, in the Caſe” of an Infor- 
i "+ 1170 2 on the Statute of 5 Anne, c. 14. for the preferya- 
= tion of the Game. There the Informer was the Witneſ : 
| 555 Mr. Halkeld foreibly argued that the Common Law of Eng- 
See alfo Bn” &« jund, the Laws in general of civilized Nations, and of uni- 
diese, Lows verſal Joſtice, would no more permit a Man to be his own 
: e, s Witneſs than his own Judge. And 2 1555 this Exception, 
. 
230. ſſingly, the Conviction was quaſhed. 
| But Statutes have infringed on this Rule, 9 Evafions, 
“ eſpeciolly in Caſes where the Reyenue is concerned, have 
„ made their way in practice, which reduce the Obſervance 
of it almoſt to an ineſfective form. An apparently difin- 
5 e tereſted Witneſs is ſet up: who, if a conviction takes 
„5 Wt... * place, has à regularly allotted portion with the Informer. # 
'2 Sid. 51. © APerfon” who has part of the Land, ſells bond fide, ; 
7 133 1. 404 for good conſideration: "if it be after he i is ſummoned 4 
See Styl. 482, as a Witneſs, or after he has had | Notice of Trial, * 5 


; | Court wy ma dana ties . i 5 i 
= P.1250, e 1 8 p 


75 5 eee ee it . 


33 * 17 any perſon be arbitrarily made a Defendant to Saab 5 
1 4 "hi Teſtimony in the Cauſe,-the “ Plaintiff” ſhall not pre- , 
3 bs 5 wail by that Artifice, but the Defendant, againſt whom nothing . 

: js proved, ſhall be ſworn notwithftanding : for here the De- 
engen does not ſwear in his own Juſtification, but in the Juſ- 


-. tification of another, with whom he is unduly” joined Wi .- 
C++... on the Action: and were not this allowed, it were but for * 
e the Plaintiff to turn all the ſeveral Witneſſes into Defendants, 4 
+ - and he might be able to prove what he pleaſed without Con- 7 
: teſt: therefore, if there be an Action of Treſpaſs againſt P, 
i one of them, he may be Evidence againſt the other. 45 ola 
9 But this Rule muſt be underſtood where there is no manner * 
„ of Evidence againſt the Defendant : for if there be Evidenet * 
„ againſt one, though in the Judge's opinion, not enough to Ch 
| convict him, vet fuch perfon can be no Witneſs for the other 
V becauſe his Guilt or Innocence muſt wait the Event of the 
Y:1 | Verdict; for the 3377 ore Judges of che Fact, and not the | 
0 Ef 81 1 446 Bench. Ho 
. ase. e Treſpaſs, if one of whom the Plaintiff Wehiened d 
«make uf&asa Witneſs, be by! Miſtake made a Defendant L ' 


„ the Court on Motion will give leave to omit him, ant 
* have his name out of the Record, even after Iſſne joined 


„ "for the Plaintiff eau in n6 Caſs excawins « Defendam, whil 


*% 


PS hs vun "LAW. er EVIDENT. | 
« word uch on fe Revord, though nothing n; 


against him. Arid therefore, in an inferenation fbr 4 485 
or- « Miſdemeanour, the Attorney General (True) offeting 2 5 „ 
* « to examine a Defendant for the King, which the Court ge * vs jg | 

ſr: © would not permit, he NES ae and *hen by ues 

18 « examined him. I apt 4 7h 
ni- e Andd if . Wirnefs for the Defendant in Bject- * p. OY . 


an ment, be made a Co-Defendant, the right Way for Him is 
555 « to let Judgment o by Default: but if, by pleading, 16 
. « admit himſelf to 8 Tenant in Poſſeſſtun, the Court will 

Ms © not afterwards, on Motion, ſtrike out His: Name. But in 

ave Wl « ſuch Caſe,” if he WA let a Verdict be given 4 

wo him, for ſo'much as he is in ofſoſſion-of, it feerr 

in. Wi « be a Witneſs for another Defendant. FP a 

* « In Treſpaſs, the Defendant plesdsd Sed: es 

7 « for that Rickard Mawſon, named in the fem cum, paid 

bde, « the Plaintiff a Guinsa in Satisfaction: and We thereon; . 

ned BY « the Defendant” produced" iMawſon:' and per Byrn,'Chi'f. | 

| « he may be examined: for what he has now to prove can 
« not be given in Evidence in another Action; und in effec; 

« he makes himſelf liable by. pai, be was N bre e * ; 


« the Treſpaſs.” > tine b 


« But if the Plaintiff oak prove. the rates 


© fnml eum in Treſpaſs, were; bond fide,” made Partien to the. . 


ſuit, which muſt be by producing the Original and Proceſs 8 
vent againſt them and proving an ineſfectual endea our tb ar- ; 
Fe « reſt them, the Defendant hall not hay wh rl brawl | | 2 
my «© their Teſtimony.” e 3 


* Treſpaſs againſt 2 auch B. dor ers Horfes: Dvidends 3 
* aroinſt A. at to one; and the Queſtion is; if he may be a Lis. b. . 


0 Witneſs for B. in relation to the other: and it ſeems, that if * FO: 
"Mt it were the ſame Fact, and the Treſpaſs committed at the by 5 17 
den. eme time and place, he may not be 4 Witneſs, 'beeauſeThe 
ſwears t6 diſcharge himſelf; but * if they were nat a fingle * * W 


zainſt fact, but two diſtin” Treſpaſſes at different times and 
OW places, arbitrarily joined in the ſame Declaration, then hey i, 259 
dene may be Witneſſes ode for the other, becauſe the Oath f 
+ l dene of rhein, "has no influence on the Crime mas to "his 5 7 
> charge, but nr 2 5 in r a the's ee „ 
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ornate and N e ny ad 8 
dan There is one uliar Species of Intereſt,.. and m- 5 
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ESRI Rod. which bee do be idkuridhed, - And; this font 
NET” 5 che ſecond Corollary on the General Rule; which is, ö 
. Nu gabe and Wiſe ane be admitted 19 be Wits fr 
. er againſt each; other. a2 5.65 hl 
g 279. For if they ſwear. for the\ Bendfit of aha other; they are 
not to be believed; becauſe their Intereſts are abſoſutely 
J .:- < # the ſane: therefore; - they can gain no more Credit 
1 1 2 hen they atteſt for wen. ane 10 80 when uy Man ate 
=: er ined; vo Et 
. a 1 And it en bery hard” Gas A Wiſe ſhould: neee 
1 . wo” Evidence againſt her own Huſband, when ſhe cannot at- 
SS ES. a for him: ſuch a Law: would occaſion: implacable Divi- 
5 is and Quarrels, and deſtroy the very legal Policy of 
5 Marriage that has ſo contrived it, that their Intereſt ſhould 
1 be but one: which it could never be if Huſbands were per- 
3 mitted to deſtroy the Intereſts of the Wife, nor could the 
3 Peace of Families be well . cog! r We 
3 2 1 ang Atteſtation againſt the Huſband. 1 
1 Brounl. 41. The Wife, in Caſe of High Treaſon, i is not © bangs to dif 
| | - cover her. Huſband's Treaſon,” ene the gs is em. 
; „„ pellableꝰ to reveal it. i 
3 T. Raym. 1. Yet in Caſe of High Troafon, the Wife is aümined as 
A © Evidence: againſt her Huſband, becauſe this has been 
| 4 ſuppoſed to be, for the public ſafety, which is to be pre- 
feerred before the Intereſt or Peace of private Families, and 
A | the Mies of Allegiance ure: more ne than —_ Sole 
b- * p. 2533. In the Caſe of the Lind PEI hen the Huſband was 
r FO | charkdel to have aſſiſted: to the Rape of his Wife, the Wife 
St. Tr. . was allowed a Witneſs,” becauſe it was a perſonal Force done 
H. H. P. C. to her; and of ſuch ſecret violence there could be no other 
I. Er. C. =, ay: but by the Oath of his Wife. 
But, . on the whole,” this piece of Lk hath . nce Shin 
Raf Coll * euplindied; that in a perſonal Wrong done to the Wife, the 
fo. 94-9 Wife may be Evidenee againſt the Huſband ; becauſe it 
Str. 633. may be improved to dreadful purpoſes, and muſt be a Cauſe 
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5 13 * or implacable Quarrels, if the Huſband chance to be acquitted. 
T. Raym. * And in a very recent Caſe, ſingular indeed, and be- 
3 ” lieve without! Example in this Country, where a Wife 


pl. 38. was the Proſecutriz and ſole direct Witneſs" in proof of 
| c an execrable Charge as auler Huſband; which came 
before the Grand Jury for "the County at large, at the 
oe: Summer Aſſizes at Bury, in 1784, the Judge recom- 
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1 « fect before the public Ear, would come to Trial with a 3 
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b a Wife de Jure: for a Wife de Jure cannot be an Wende „ 
ed for or againſt: her Huſband; but a Wife de Fand may: as 255 . 
ab- if a Woman be taken away by Force and married, / ſhe' may 13 = 0 „ 
TY be an Evidence: againſt her Huſband, indicted on the Sta- 5 
of ute againſt the Stealing of Women: for a Contract obtain- "a e 
id ed by Force hath no Obligation in Law tf and therefore 5 K 
er- ſhe is a Witneſs: in 58 Caſe: as Wen a in of en Caſe 3 Hen. vn. 3 
he whatſoever. | Cree, 
cd A. marries with B. ang. aſia with c; and) by C. hes: Iſue * 243-4 

D. C. is an Heireſs to certain Lands, and leaves them to FE. 


* deſcend to D. And between D. and a collateral * Heir to * p. 2544. 
m- C. the Queſtion of Title aroſe: and the Queſtion was, whe= © 
1055 ther F. could give Evidence of her Marriage with 1 It 


as was objected that by the very Teſtimony of B. ne ſuppoſes  - — 
een herſelf the Wife of A. and conſequently can depoſe nothing 
re. ꝛgainſt his Intereſt, and he by this ſecond” marriage, „„ 

and * poſing it were good, which ſhe impeaetics;” is intitled to e 
la- be Tenant. by the Courteſy. But to this it was anſwered, e 


that the Trial in this Caſe could be no Evidenee in the Quef- Gf | E 
tion between A. and the collateral Heirs, nan eb By Gould, 3. 3 
Wife of A. might be a Witneſs. 9 
But it was objected before Hour. on en Trial * « Lord Rahn 5 
tween the ſame Parties, that the other Wife was no Wit . 
neſs in this Caſe; becauſe ſhe by her Oath gains an Intereſt,  _ 
namely, the ſtrengthening of the Reputation of her Mar- e 
„ ciage with 4.” and ſo deth not ſtand as a fair and u- 
prejudiced. Wiknole: and As mene to ne er oy” 0 5 
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ied. (Il . But perhaps the. Matter was leſsidebated ark Td 

be- 2 mony: was not neceſſary. to the Cauſe: for „ n 8 i 5 
Wife * the Marriage of A. with B. by other: trier aa to the N 
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the Author ex- rents. and Maſters had an àbfolute Power over them; and 


FTental, patent. therefore under that Law they ſwore with manifeſt Intereſt 


al, and on ag " themſelves 1 or if you will rather ſay that nothing is in 


gal Relation. . «x; legal ſenſe an Intereſt which: depends on the Fraud, or 
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| cect the Code = Force, or arbitrary will of another, it may be more ge⸗ 
| 88 of . 4. nerally rp * thut they are excluded as not poſ- 
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e © when the Truth was not attainable by any other Proof. 
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5 e 4 Teſtimo ny ſhall be admitted, though it go to a Fact which 
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- D 93 2 , an Action was brought againſt the Defendant for the 

n . «Wedding Cloaths of his Wife; the Wife's Mother 

3 88 . way — an Evidenee to prove -the Cloaths. were 

pur 1 0 on mae TOE Father, and not of the 
„ Defendant. 

dhe Devſaimicn of « Wiſe Per) be amine though 
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manner as his own Declaration, when it is not offered as 
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«© Driyer of 4 Stage Cadeh, tried at Bury. Ames in the 885 3 
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1 where W In unde of Palſy 1004 other! Cites ke | ve 795 . ; 
againſt the 00 mon ds 6-51 ro of" Honeſty und Humanity, aided He, 1 
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in Matters of” fuch Importe nos as all Affairs of Juſtice are: 2 Hawk, Þ 7. 
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be intended as 4 Man proffigate and abandoned than ond ” SF; 
under the Sentiments and. Conviction of thoſe Prineiples „ 
that teach, Probity and Veracity 3 and conſequently "the-pro- 
ducing e fee Tuch a Man is ineſfe cual, Mnf the — „CC 
dit of: his Outh f is overbalanced'by the Stain of his Iniquity.. N 
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7: _ ” 0 2. Mitveſt infamized may. be rehabilitated by. Pardon. 
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| - Cuddington v. Hatte A was allowed. to be a good nes. 
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3 ee i {+ repetition. of. .a.clergyable. COPE. indefinitely ; but to lay- 
= * 8. © men, only. once ſo that if Wa be agpin guilty, of the 
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© created. l 
It hath 1 — 1 ſaid that by a Statt Pardon”. every. Eee 
one“ within that Pardon is reſtored e“ 10 Cn „„ 
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ſon of Oredit ; „ for that“ no mah can be punſſped in hies | 
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\ © the Courts of Common Law, forms, e as we have ſeen, and | 
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„ Excommunication take ne on ie Ca as an 8 

* | „Charge, this extenſive civil Conſequence is thus anticipated 

5 e by: the ſentence of a Forum whoſe Rules. of Evidence are 
e far different from thoſe of the common Law. e | 


5 0 T . july, a Gaibee Excogl 


T 
I, 
4 x, 


. _ ee pen in Popiſh Countries, the civil Terrors 1 by 


Fl d this fulmination of the Church,: are made to pield to a 


37S | 40 * Reddy and: ſerene ' Ray of Juſtice. In. England, if the 
* oF 1 2 c. Cognirance of teſtamentary, matrimonial, and Tome other 

. « | Caiiſes be judged expedient to remain under the eocleſiaſ- 
1 . tical Juriſdiction, it will be expedient | that they have om 


4 


X « -ceſs.to aft them, like other Courts, in the Inveſti 


* 17. 7 * .of ſuch * Cauſes. But Excommunication is clea 5 ja 
: TL unſuitably applied to the Contumacy of a Witneſs | in a- 
. depending at Doctors Commons, 'as as 2h A 7 25 
| N 1 ot the e = 
Kar ofthe FA 8 E E T, 1 0 N , 1 | 
OPT Wy”; Foran Rrepseare. . 


e e, be . AW has been ſaid io hold 8 in 1 to 
n Popiſt iſh Recuſants ; * for that by the Statute of “. Janis they 
gy” x are in the fame Condition with perſons. excommunicated. 
* 3 25 But the learned and judicious Serjeant *Howfins thinks the 
5 2 'Diſqualification does not extend to this, The. Words of the 
Ac are, — Every Popiſb Recuſent convitted: ſhall ſtand and be 
. reputed to all L apd Purpoſes e us ** Perſon 
OE & lawfully excommunitated, . 

„„ {ts That ſuch Perſon ſhould, not be. competent. as a "Witneſs i in 
Ret; Cauſechath, been the Inference. from theſe Terms: but 
5 . Authot already cited;obſerves; that this Conſtruction 
el P. c. 5 ſeems over ſevere; for that this, like all other r prog fatutes, 
43 4. 3 ought to be conſtrued ftrifly, in limitation of the Penaby; 
Ty 75 8 Gs and that the Purport of the Words : _ he fallyptaticbed 

„ 4 & by the Diſability;to bring any Action. 
en 1333 introduced againſt a party ought not, 
„ 0 0 by the foree given to any 7 | Terms, to operate a 
Led, PW Laure in the Courſe,of py blie Juſtice. 'The,perſon may 


Rs 4 be underſtood diſabled 45 any Intereſt 'of his own : but 
GY Tags < #1 1 thy F af Fey” 18 an lutereſt of polo 
Co. Un; 4 * i crſons outlawed may be:Wi ef 1 are aden in 
. | their Properties but the Outlawry - doth hot affect their 
„ 5 & Competence if it, Wie „ it, at N m 
„ ee rodit e 
F 4 x * 5 | 5 5 * 4 
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6) « Law a 5 gre to give Evidence” ot erw V 
_ « upon Oath: "excepting Witneſſes" for the Priſoner” who. 1 „ 

18 4 ſuffered to be ſworn againſt the Crown; that is, © | OP =o 
| 4 on criminal Profeeutions, a8 if the "Crown had an Intereſt „ 
| * in the Death,” Forfeitures, Imprifonment, or Diſh6nour 4 7 >. — 

| © che Subject: : and as if, in favour of ſuch Intereſt; the ale 335 

“ were to be rendered une qual betwern Government and the WE „ 
« accuſed. In the Dawn of a female Reign.chivignominiqus g 4. e I 
2 Mamas: 2 hu herpes? Aram e n 125 1 
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. * it ee eee . — 8 i . 
« who believe a ſolemn;Afficmation made under the conſci -. 
© ouſneſs of an omnipreſent Deity to be the only; allowed „ 


Mode of atteſting to 4 Truth in Controverſy, ſhould be 
. « admitted as Witneſſes, under -a ſanction ſubſtantially the 


„ ſame, and ,ths ſame civil, Conſequences,. the Statute of 7 6 B 
« William III. introduced an intended Remedy which hows © e e i 
« ever was found unſatisfactory, being indeed an O, al © 2» 

40 though not an imprecatory one: and therefore an Affrm a . . Þ 
tion in the ſimple. and proper Senſe was ſubſtituted; „ 
© rhis right of being ee nation 1 . 
* to 0 12 5 by or YL Wa 
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05 this dec conte 0 . 5 an e recover 5 5 „ 
« a Penalty given by Statute on an offence which was a crime „ 
4 at Common Law, was not a cui but a criminal ſuit . „„ 
© the meaning of the ſtatute. The Caſe is a recent one, a 323 

opened a very liberal Inveſtigationot only of the import „„%ͤ;ͤw 0 
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* and effeſt of the Statute but of the Nature of Atteſtatſon. Te 
* „This vn an Action of Debt Wow the. Fratuts int * P, 265. 2 80 


'S< & 


— 
8 


Tho Bribery. b 7: HA — . Bo 
in « On behalf of the Defendant! on 3 Motion 1 a New % al OY 
eir : 


“ Trial, it was contended, * that Evidence not legally admife. % 260.1 
of a B. R. v. = 


ni- 3 % ſible: had been received ; by allowing the teſtimony: 
F A 5 which i way argued, ſhould not, ip this [aſtanoe, . 


: f . 75 4 

a : * 7 4 4 

2 1 N 54 6 þ 

la ; 3 * 33 , 6 l F 5 5 
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= FF + Is 7 eie. en, cine News. „ 
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** | 5 


%%ͤ»ö;ͥ——ĩr 7 er Hynes, 
108 0 6 N at the Cauſe: being 1 and 
Pg 6, within the meaning of the Statute, a criminal one. For 


+ „that the Mode of Recovery, and the confiderable Sow us 


: 4, __ <//allottedto. the Informer, went not as a perſonal ſuit for a 
= f private Benefit, b ut as a Reſtriction 
ee e g-wthat the ſignal Penalties and Diſabilities, conſe- 
„ * _ *#rquentonths Judgment, ne. it 1 00 eee ag 90 

. oy bw nee en, Aber 88 

„„ e Fon che Plaintiff;:' e mad: W 100 e was 
e 25 rightly received... That whatever. the Object of the Ac- 

tion, as countenanced by the Legiflature in a Public View 


might be, the Form was.Givil;-<the legal CharaQers of 
. ec the ſuit, ranked it with complete Certainty: i in the C aſs of 
v. 9. . * Civil Cauſes that the Intent of the Statute oorreſpond- 
e ee, * ed with the Terms of it, in thus fixing the Line, and pro- 

7 5 e. tecting this Body of Citizens from private core or re · 
. venge, to which they would remain liable, if Where the 

| N « ſuit was commenced by an individual, and could not there- 
| 2 fote be diſcontinyed' by: the "Crown, a Nualrr ſhould' be 
<'triverr:to/ the Alternative of violating his conſoience by 


TY 45k = 165 taking an Oath, or indurring a contempt, by refuſing 10 


wg? 


a Grime at Common 


* . 266. % comply with the ſubpoena, of the party for that *. purpoſe, 


Here the Action, the Neclaration,' the Plea; the Judgment, 

e che Operation of the Inſolvent Act, Which confeſſedly 

8 $S., would diſcharge this like any other Debt g all demonſtrate, 

J eie e a Civil Cauſe, Within, me 1 8 and the 
8 x Spirit of the AQ. 

| 3 b That a Point of which the Analogy TT 3 1 

| - © 4 had. been already decided: where an Action had been 

7 * 8 w. m. * Ws iv againſt the Sheriff, for a falſe Return. The Judg- 

c. ij. e men eopoluded with a /if defenidens i in miſericordia,.. inſtead of 

| 4 a capratur The Plaintiff had a Verdict and Judgment: 

2 the Defendant rough Error : on which one of the Cauſes 


. 10 ment as. "already, ſtated: and e rged, that it yas not amen» 
25 5 Fwy 8s being not on a cjuit 
Es The 60 burg criminal Suit, . 


„ the 8 Chanter, though differing 
SENS LM 10 in opinion as to the tr of the Judgment, were.una- 
8 54 i nimous, that if Wrong, it was aided by the Statutes of 
„ « Feofails... For that although the ſtatute 4 G. II. c.x26. ex- 
Re ES to 4 ge pts ariminal Caſes from thoſe: Statutes, whether the Sta- 
| 1 „ tute, giving double damages on a falſe return, be genal or 


N 

5 A £39 Th i. ” 4 5 by the Statute. gt 4. Ree 
i Lord Mansr1zro, in delivering the opinion ef the 
of; 1755 dae e be iy ee e 
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1 6 cemedial, as this is wt a criminal een, the befect y] | 
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« ſituation of the Quakers, before the ume 1 eie the Bu 


„ AQ, expreſſed himſelf to this effect , 4. 5.6 


* „.A. more liberal Way of 5 e es e P. 261 CE 


« Revolution. , The. principles of /Tdleraties were 1 
« ed and juſſißed by » conſequence | of - the Writing of 
© Locke, Somers, and other great men of thoſe times. And 


a Statute paſſed, which, though not general, was very ex- 


« tenſive, in; the relief it afforded to ſerupulqus conſeiences, 
That Statute e Hilliam and Marys: c. 18. eee 
2 called het Toleratiom . inn Ec 


Is che file Seen of that Staate, dhe Legiſlature | 5 


« takes Notice, that there was a. Sect called Qualers, who 


« had religious. Pringi 8 in . Which. they; differed. roy 5 


3 o DS 


& 


„ i brig nail: S 3 bent ir . ry 


+ The Form in the Toleration AR; is this Fr 


1 LD factory promiſe, and ſolemnly kr bear Got wt 5 
the Wor =: n DTS” 5 ky 
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inthe Statute o of: 7. & 877. III. the Affirmation 3 Tn BD, 


I do declare, in the Preſence of Alraighty. God, the. Wick 


of the Truth of what I fax, 
In the Statute of G., I. it is) rendered unexcept 


nable; bein 


only as quoted in the next Page. Thug a ſingle Law, founde 
in due Attention to the Rights 0 Humanity, is the Toning of 1280 5 


ceſhive Improvement, 


A very reſ . Perſon, 5 not. a Quaker, was gre eatly e bs 
e. ci a 


his Country. He femonſtrated in a g rave and becoming manner: 


with the Multi licity and imprecatory, Clauſe of 


but hardly, in ay inſtance bas the 'Nignity of "a wiſe and vittu- 


ous Republic more ſuffered" than by ths Treatment, which, on E 


that occaſion, he experienced. 


Vogliamo che in qualunque. caſo e circoſtanza apr fa — 9 
delerirſi 11 Giuramento a e Perſona' per qualunque cauſa, 


debba il Giudice, o proceſſante, primade,de ferire il Giu- 


ramento Ce fgiorate 16 1 ſopra Tobligo che porta feco il Sin- 
jene, Velſenza, © Vimportanza—e: fi fe om 8 


ramento'; ſpegiando 
tera di perlone di Religione diwerſa della noſtra, à tali perſone fi 


= 


1 


The. T 


ara preſtare ij Giuramento, (previa la detta cerziorazione ſecondo 2 


daa, ma, ) con il piu reſpettato e temuto loro rito. PU] e 
Cove of the Gxanv: DUR of Tvsc, 2 Art. XII. Dated 


Piſa, zoth Now. 1786. Lowe the Peruſal of this, Code to him, 


who fo 2 Courſe. of Years, with, a Conſtancy of ſelf Denial, 


and an intrepid Perſeverance 'of Exertion not to be deſcri . 
{cratinizes the Globe to diminiſh the Crimes and alleviate the Mi- 


ſcries of its inhabitants; purſui 1 Horror and Peril in their moſt 

ſhuttned Receſſes, een ue 

Philanthro . 
The Cate in Sic exfin, was A | Queſtion of extremely great im- 

portance in point of Property: and one of e in which - 

me Uſe of -a ee particular Seal was on ed as requitits 

TROY * nhentery of AY; is 
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5 ee one . thete religious Seruples was the taking an Oath ac- 
« cording to the Form preſcribed” by the Law of "England tg 


44 perſons are required to take an 


ras b EY #fmwknex/ | . 
2 Das: 3 — PR} that 


„ Chriſtians : and therefore, the Ad enables tham to give 


4 „ aſſurance of their fidelity and allegiance to the State by 


"what I may call another form of Oath : becauſe it is ap- 

4 pealing to the , for, the A of I fon they. ſl 
ky. OI 4 ater 

This Statute warfollowed: abu fix e aber by anio- 
ce ther, which allows a Puaker to m in Caſes where other 

ath: but ſtill this afficma- 
tion retains the ſubſtantial charaQeriſtic of an Oath. 


* But in the Year 121, the Statüte paſſed, nh, | 


tc after reciting that the Forms preferibed, in Lieu of the 
common Abjuration Oath, the Declaration, and the At- 


5 8 teſtation, in Courts of Juſtice, were not found "ſufficient 
4 to avoid the ingonveniences which they were meant to obyi- 


0 ate, by reaſon of difficulties remaining among the ſaid Quo- 


I concerning tbem, reduces the whole to a more ſimple, 
1 but ſolemn Affirmation, by omitting the Appeal to the 
Divine Preſence, the Affirmation being thus n 55 ſo 


*, 


* 


5. lemnly, ſincerely,” and truly declare and affirm. 
And the ſecond Section, after giving to this n 
2 the ſarhe force and effect in all Courts of Juſtice, A + 
„ ſuch' Jaber bad made it in the  Form'preferibed by 

4% A of en, annexes all the civil conſequences. 0 Per 


2 jury, to the wilfully, folſely, and corruptly. ſo affirming, 


te in the ſame manner as that Statute had done 
And on this liberal and ſecure footing, the Evidence d 
5 f* Quakers in Civil Cauſes ſtands at the preſent Day. 

< It has been truly ſaid, that'fince the Cafe of Omichin 
v. Barter, and another'Caſe of great Authority determined 


„ ſince, the Nature of an Appeal to Heaven, which ought 


Ly 5 tobe received a8 a full Sanction to Evidence, has been more 


r. 269. 


4. fully underſtood. I there argued, and the Judges, in deli- 
« vering their Opinions * agreed,” that upon the principles 
of the Common L. b, there is ho particular Form eſſen- 
« tial to an Oath to be taken by a Witnefs. © But as the pur: 
« poſe of it is to bind his Conſcience, 'every Man' of every 


A Religion, ſhould be bound by that Form which he himſelf 
inks wall bind his own Conſcience moſt, | 


FTherefore though the Chriſtian Oath, was Gille in ven 
« early times, yet Jews, before the 18th of Edward the 


Fit, When they were ' expelled the Kingdom, were per- 


„ mitted to des Evidence at Cemmon Lato; and were ſwort, 


« not on the 3 00 on. the Old e 
; | diſtin on 


66 
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n et ween ſwearing in a ei 
V in a criminal 8 N | F 

« It is Obe ed, that the 1 ore | the 6 MEWS in „„ 
« the world who ever refuſed to far but, in ſub, ance, LG 

« their affirmation i is the ſame thing: the form only is "diffe- 5 5 
« rent ; for an Affirmation is a moſt ſolem MM ed ind At; EL 
« teſtation to the God of Truth. i 3 8 DN 
| « There is a remarkable Caſe repotrot in 87 e, why OO | | 
„pr. Owen, Vies-chancellor of Oxfard, in the Year 1657 


er being called as a Witneſs, refoſed to kiſs the Bock 3 . 
u geſired it might be opened before him, and he lifted ep ie | 1 
eight hand. The Jury prayed the Opinion of the V 


os « if they. ought to give the ſame Credit to him as to a Wit - 

* « neſs ſworn in the uſual” manner z and GLyn, Chief Fuſtice,, 

At. told them, that in his opinion, he had taken as ſtrong an 

ent Wl © Oath as any other Witneſs: but, faid he, if 1 weng to be”. 

vi. Wl © ſworn, I would kiſs the Book. „ 
40. There is a Sect in Scatlond,. at this. Das hs hold i ts r. 2% 
ple, “ 10 be Idolatry to kiſs the Bock. Byt their own form o 

the “ ſwearing is much more ſolemn. At Carliſle, in tlie Year” | 
fo- 1745, upon a Proſecution of ſome of the” Rebels, there, e 


(vas no Evidence but of this Se& ;; and a Caſe was ſent ; 
con Wl © up for Advice, whether they could be received as Wit- © 5 
if neſſes. It was the opinion of thoſe who were conſulted : g is A * 


the here, that the Evidence might be received; but it was ; 
Per. not an object, and the Proſecution went no R . 
ings The Chief Juſtice fhen adverts to the Hiſtory" of mn” oo, 
A „ progreſs of the Bill for admitting the Teſtimony of A 
lers on Affirmation i in the Reign of William III. He at- OY 
6 tributes the Exception with regard to criminal proſecutions, IE oe, 
to a ſtrong pre judice in the minds of great men at that 
„period. He ſhews that the AQ,'a temporary one, being ig w. in.. 4 
* carried with difficulty, was was afterwards contiaved for eleven © 


N Vears; ;. and in the Reign of 2 Anne, two unſuceeſsful 


more 

gel- efforts were made tg render it. perpetual, Which was nt 
civics i- effeRed until the Year of the Acceſſion of the preſent ONES 

” * mily to the Throne. But that neither then, nor in the ſub. | 

, pur- © ſequent. enlarging and amending Statute, any. alteration, | 

every I., s made to the Exception of criminal Cauſes; which, 


in ſome inſtances, bears harder upon the ters, and 
* leaves them in a wards condition than when their ſect firſt 


\ ery * aroſe, The Statute of Anne, having afterwacds interven- . 

the ed. and putting the examination of Witneſſes for the Pri-. ; 
e per- * ſoner on the ſame & footing of Teſtimony upon oath; with * P. 27. 785 
Wort thoſe for the Crown,” 80 that if a Qater be indicted of a EE 
+ No capital n * not now a MOT as Wiknelſes i in 


nction W | | OLD. 
| © That 


5 w ke et bbene 
2 Pi g poi 106 eee ee e 


: 7M 57 z yet ſince made, it mu WES 
£5; That t however it is not of a; Nature to admit any ex- 
8. tenſion by For that in remedial Caſes, the con- 


£ . ee of, 0 Is WE, gy to Faſes within 


; Tv, f 


75 1 0 he, appears, PM offers imſelf 
22 as a Ai 90 he give Evidence wit thout WAL 1 
N 5 5 40 Tf it be s criminal Cauſe, he, .can ne 13 5 Tos Pls 
* Now. 
. « civil. and eriminal Law; or between e Pa 
EN EE And civil Aftions, Tay" 
1 4 7 Mr. Juſtice Blackſtone, '(a and all Ae antient aud mo- 
3 Cal A Wo Writers on the Fubje J diſtin viſhes them, Penal 
= $8 Jens, in our ſyſtem of e were never yet 
| 1 1 15 ut. under the head 'of criminal La The conftruQion 
. of the Statute muſt be extended by Equity to. make this 
« "criminal. Cauſe, It is as much 2 civil Action, as an 
| 3 AHidn for Money had and received. The Legiſlature, 
N 1 when they excepted' to the Evidenoe of Quakers i in criminal 
»! oy Fe . be underſtood to. mean Cauſes technical 
8 en l eriminal ;. * and a different conſtruction wou d; not. only 
i N injurious to Qualert, but prejudicial to the peſt of the 
« * Ki ng's. Subjects who may want their Teſtimony, The 
« Caſe of Sir WY athyn. W illiams Wy Inne v. Middleton, is a very 
de full Authority; and alone ſufficient to warrant the Diſ: 
L tip gion between civil and crimins! Proceedings. In that 


3 Wilf. 128. 
2 Str. 1227, 


1% 


"Ig . * Caſe, the Queſtion was, whether the Statute 7. K 8 V. 
. 1 „ u « III. was penal or remedial. The Court held. it was nt « 

TOR 4 LIT WErg penal. Statote.. 1 But ſuppoſing it was to be conſidered as 2 
4 « penal Statute, yet it was alſo a. remedial Law); and there- 

. C fore, the Obje&ion. taken, was cured by 16 & 17 C. I. 

* „s. e c. 8, Now the Exceptions in that tatute, und alſo in 


* St. 32 H. VIII. c. 30. and in St. 18 Elz. c. 14. are of 

* penal Actions and criminal Proceedings. . But Lord Ch 
Juice Wills, in delivering the ſolemn judgment of 
3 0 the Court, ſays, there is another, AQ which would der 
=. „„ cide of itſelf, if conſidered. in the light of a new Lau, 
1 or as an Interpretation of . what was meant by, fel 
a 2. Actiot in the St. 16 & 17 Car. II. This is the Statute 
. of 4 "8 IE 26. for turping all Law proceedings into 
A ace and it has this remarkable, Conclufion, that every 


* Statate of 905 ſhall extend to all forms and proceed. 


Eo 1 a ings in En, ib; (except in 1 Caſes "ne that. this 


% 
a... 
3 


„ oath gr; longer liable to be treated as a crime, nor 


be admitted: being excluded in ate crini . 95 


Juſticiarius Angliz (an office apparently fu perior to that of either 5 
Chancellor or Chief Juſtice in the preſent day,) under Heuar EY 1 


4 > , fi - 4 . 5 5 
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5 aut bel be conſtrued. in the, mot dess manner. N 


« This is very deciſive. k 
4 No Authorit hide ee hun been vlemioned* bs. 
« other ſide, nor any caſe'cited Where it has been: mention ee 
„ed; that a gen Action was a crinuna Caſt. Theifingls 
tt untern mentioned againſt" receiving the Evidence. of To 
„Saler in this Caſe zer an Appeal of Murder. But the 
« is only a different Mode f proſecuting an Offender to 
„ Death. Taſſead of provecting' by IndiEment'in the fun 
« way, it allows & the felation to carry on the Proſecutioh * P. 27. 
« for the purpoſe.,of attaining the ſame end which the 
« King's Proſecution would have had, if. the Offender had. 
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port of the Proſecution is pretiſely applied; this is —.— "OY EE, 
properly negative Evidetice;: ay an ; contradictory ©, 
« Propoſitions wn bt two Witneſſes, on the part of the Pro- 
« ſecution, ſwear” to the Stature; Voice, Complexion, Co- e 
ſour of the Horſe, and another ſwears that he did not on RY 
u obſerve ſomi of theſe particulars, 1 this is negative Evidence, 7 „ 
& which may well cohſiſt With the uffirmative, as of ſe perl 
« perſons preſent, one might not hear or ſee what was heard” i 
or ſeen by others, fo A : 1 
Vet in ſome: inflviices)-wh' the diſchungsof = Piſtol and. F828 Tool 
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« weighs much againſt the Credit of affirmative Teftimony* e 
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# ſame diſtance muſt be preſumed ſenſible 5 
But affirmative contradictory Propofitions, FO As o 
their reſpective force of Proof, deſtroy each other: ſo that 
even in the Caſe inſtanced, though no Evidence,. in gene 
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« tendetioy: is to prove the alibi, it may, from the number, 5 
the character, the confirmatory eiroumſtanceb of proof 
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de de the! avoiding of the Deed z 7 and generell,“ 
the Law is the fame; “ reſpecting theſe. ſpecialties,” he- 
ther * n ee e af: i by- __ — 9970 
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1 hs vn. ty: | . "Y 1 relates to e ſigning, beg | 


re 119. Ws of the Deed by the Defendant, he pleads Nn 
n rall/: but antiently where the Deed was 


Factum, p 
Lavoe ſcaled, and defivered, yet was erte Void by 
| TP, 320. matter dehors,. as by reaſon of Coverture, * or becauſe the 


party Had vo Right in the Thing . by the Deed, | 


or it became yoid afterwards by Rafi ures Interſineation, or 
8 Kedition, there the Defendant "That have pleaded the Mat- 
„ Tpedally; and concluded I/ non eff Factum ; and this 
woas, that the” Phintiff might be apprized “ of" the Point 
of Defence: for ſince there are ſo man vacjous Modes to 
8 make the Dee null and void, if all of W t be given 
In Evidence v pon Non eſt Fabse generally caded, the 
4586 it the. Flamif could never come pre to falſi 
itte Evidence of the Defendant; and therefe re t that Notice 
muſt be given, of” ſuch ee 2 as TO * To. would 
* uct Loans in Evidence Ah 5 
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5 Facts void, but to be voided upon Appeatande to the 
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„„ ed Sw edt... 


W be "Whit: 


Anothed) 8 why: "this" fpecial” Concluſion” with "an. wy 
© Hind of PORN" Wi ity: referee tc the Court! Way 


this, beeauſe-it\ generally contains Matter” of Law, which, gs | 


if it had ariſen on proof of the Fact, woe I Hays 


to be referred bacl to .the Court by Demurrer. to wan . n | . 1455 


or ſpecial Verdik; and |therefore it is very reaſonable | - 

that — Doubt of” Ge wi be” offered te the Rt Fl 
origi ee HW 6h 6 MITE N 

"Bit os a ey the Law ig © ei . an- if' a Man 
pleads, _— t an” Eſcrow," d coniclades, ſ Nein re | 

non eff Faflum, the general way is de put it to the jury, 
desen is in effect to fay there was no Deed. at all; bi | 
they may put it to the Court hy an le paratur N e 
becauſe the Courk will jds. Nie be exhibited ſbeh Mat- ax 7 
ter as w malte the Deed of no'efft& at all; and ſherefore + 
ſuch pleading is not apprehended' to he vitions. 3 


* 


* But if you'plead a Breaking of the Seal, rafing,. on. P. 32% 


addition-aftr Delivery, you may conclude fat un off Fac- Noy, 112. 


lum; but the better pleading has boen reckaned to cohelude ION Y 


to che Court with Judgment ff Ace; /becaufe” the. Deed i: 

not ſo apparently void, but that it may be expedient” „ . 
put it te the e e thoſe are eee . 
would avoid ft {EN TS. 


e Vet you may. give it in Eviddnce on N. eft jp 
"a it diſproves the Deed, The Int non «|, Fat um 
06 upon Raſures,” &c. is much diſcountenanced, . o 


back as the time of: Hor, 3 being unneceſſary” and 1 K. en = 


« convenient. +; 


Ia Man leads Ne Fus int pr was made ane oon ate 6s. 


HR n Date, and that the Plaintiff added a Date, 
and Mn 8 e Faftum," $2 this. has been, held“ not Fa IPA | 
We the W 46. Uh Awe ds” 


Etter . be Gehen and ſo it is Tint: 
V have "pleaded Non eff Facſun g 
4 1 in Euidenct N nin YM 


Pore he mig 8 
0 erally, Ing "gives this 


Debt againſt. G. B. Executor of T. B. on a Bond made Latch, * : 


* op: al v1 "Defendant f 5 Qed feriptum pradifium non 
" Paflum. fuum, whereas he ought to have ſaid, Nen 4 
PfinT. B. After a Verdi this was held to he good, be- 
25 (Ae ſhall be b his that the Plaintiff declares: on, | 1585 
and that was the Bond of the Teſtator, fince by 5» y by their 1 
Verdi have confirmed the Relation t that nd. in the 
Declaration 


* © The Principle is bio upon which,” on * 4ſt * p. 323. 


Faflum pleaded, a Man may give the ſpecial Matter in Evi- 19 Co. 8G 4 


* 


drone as ar aaa e or Addition: being no * , 
82 FE „ 


oM an dn er aromen. 8 


. than, this « that“ it is not neceſſary, 3 Mats 

n ſpeciall "A but what. is exhibited .;to*the, Court to 

jocge of, and ſuch Plea concludes with an Averment tiat you 

RI ax "prepared. 0 verify z and At ſeems. inggpgruows- to make 
„ ard .that abſolutely. neceſſary to, be thewn to the Court which is 
5 4 hewn to them in vain, and. that, doth not come under their 
ſbdgment; now. when 4 you! ” ſhew that the, Deed is void, 
ou ſhew that it is none at all, which amounts to the:general 
[ſue of Non eſt Faltum, therefore vou conelude, not to 
the Court, but to the e thus“ it ee appears“ 
"at it cannot be necellar to ſet it cout 40: the Court, ſince * 
EY is not 77 855 for Mele lorem aimed ar hwy 3g 


14 420 | 


P. 151. 
Tk 1 0 3 « PE nk for 4755 al it is. not. now-t the ee of the en 
=. 0 E 8 Iſſue i is in the ere Tenſe.“ 


| 14 80 Yip 71 a, an 7 8 cluded to 15 9 8 with Judg- 

. aa 5 1 71 5. py allowing e Deed, but to 1 

HF n, by 7 Di that the ©, t fr bimſelf 

ces thereunto relati 3 

But, on Non eft Faflum, if the Seal were broken off afie 
„ View | pleat d, it is the Deed of the Naur. 

then in The ed be enrolled, you ſhall not N Non ad. fa 

if m z. for. by the acknowledgment of the Party it appears to 

my as as "28. the Party” 's Deed i: for hate. is. that Credit e the 

N Pete in a Court of uſtice that the Party all never 

3 ay be did not acknowledge it z ſo that though this Deed 

8 2 Record (that is, no Aa of the Court. in the Deciſi- 

7 2 on * Right- and Wrong] yet it is in Court, and ſo far to 

3 rr the fab ſhall never deny the being 


ſuch a ed, 6 ' though he may its“ eee « by 

5 1 1 55 FORT FF er Verdis ag Kan Defects IL Irre lata 
1 . Kc, fee Comm. III. 3 e * 
. TS 14 E HI. c. 6. Anno 1340. 9 H. V. ot 4H. VI. . 5 


5 Vie e. 12. and 15. 32 H. uy +. 30. 18 Flik. . 14. 21 

. J. Let 13. 10d 217 Car. III. c 8. (filed in 1 Ventr. 100. an 
dn perten Act, perhaps the firſt inſtance of the Abuſe of that ſa- 
Ceed Term hy applying it 0 Parlaments) 4 and g yk . 20 45 5 

©. 20. 5 C. I. c 13. Anno 1718. 1 og 
1 Probatio contra r ſeipſum allegantis ft fortifina, K 
. Cratro e Legis. non e ate. 1 
B „ ‚— ie 511 
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65 77 1 5 op. a 22 d witch, will 1 her 2 ae be . x 
bc ticed.” 2 


k the 1 pledds Nin 4% Tacun, an and further 4 161 LY 

murx to the Obligation, the Demurrer is void ; 1 9 05 ERS. | 

Man is allowed a Plea, 6 Which is thus at one double and- 

1. repugnant,” to alledge the: Fact to be ae and the np 

Charge contrary to Law; but he muſt take one "Plea (34 LE 

he thinks moſt advantageous: for if he *ſhovuld be allowed 

ſeveral ways of Defence, it would multiply Contention ONE: 

infinitely, as we find. by. the Practice of the Chancery, 37> 40 

where they judge upon innumerable Circumſtances, and 9 

never reduce the Weight gf the whole Cauſe: to one Iſſue. | 

And though now. by Statute double Pleading is to 044.5165 6 

| ( certain extent allowed, yet it ſhall not be ſuch Pleading.as _ . 
&« miliegtes againſt all Porn: and Reaſon; and the Leave of 

5 « the Court. (which. is of courſe, if the Pleas are. regular), 

is made neceſſary, Hy order to. reſtrain, this -1 10g 

. „within due Limitz.. 

t * „% On this Iſſue reſpeQing a an Oblgitin by. 8 * P, 305% 

- « there are Pleas hereafter. to be mentioned 05 which ſhall not 
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4 he joined with that of Non eft- Faflum. . 
Thus folvit poſt Diem, for it admits. the Deed, and js BI As 39 56. 0 
if e therefore contradi Oy the mow of "Nw "ul 70: with” e 
* folvit ad Diem: q . A Yr | 
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5 „ This is naturally the next- Plea to, be "conſidered: 127 4 en . 
©.it has been a Queſtion whether ſuch Matter as would , R. Abr. en. 
« ſupport the Iſſus of“ riens paſſa pur le Fait can be given in fl. 48. N 
Evidence upon Non eft Faftum : for, on the © one“ ſide, it 
may be ſaid, that on Non ef. Faflum the operation . 
Deed is not in Debate, but whether the party ſigned, ſealed, 15 
and delivered the Contract alledged in he Declaration: (9. 
that if the eſſential part of that ſort of Contract, which. 
* the Law preſumes, when an Inſtrument, verified by legal | 
5 ſolemnity, is brobght in Queſtion as to its Fxiſtence,” be 
proved; the Execution of the Inſtrument with the rer 
quired Forms ;—they take it to be a proof of the Iſſue, _ 
* as otherwiſe the Defendant ſhould not have reſted be 
5 ' Tſue on a point which conteſts the Fxiſtence of the Ded. 
* when his real Defence ſyppoſes' its Exiſtence, and impe ach. 

« 6 its Palidity.” ps 

Others have ſaid, that heron Deed is of no fea to 24 5 
any. Right, it is utterly void, “ and therefore properly nu 
v Deed," as if a Man — Leaſe of bis own Land 3 1 
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1 p. 126. 
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e * or rings. 


by 1s . no | Spicy 


But its being no Contract in po 1 if legs: 


ec does not prove that it is no Deed: the force and operation 
15 of the inſtrument i 15 One Queſtion, its mere exiſtence ano- 
te. ther; and it may ſeem ſtrange, if a Man ſhould,\ on the 
. Trial,/find himſelf compelled to defend his Right of con- 


1 hs! Whew ** r of the ae on e 


& the n k | | 73 5 „ 1 4c | BY Xo 8 AF 
be e * „ Sbererr AD Dia,” 5 od 1 
n In one Ae however, rien is 0 7 


C7 be pleaded, and Evidence that would prove. None, Fa 
n hetween' parties js proper to be given in fupport of it: and 


. that is where the effect of the Deed comes in [Queſtion | 


«with regard to the intereſt of à ſtranget; for“ a” ſtranger 
mall not plead' a general or fpecial Non eff Faftum, as that the 
ſeal is ſevered from the Deed, and iſint non eſt Fadlum; but 
. ead rien poſſe par le Fait : * fine a man ought 
fo try the Validity of a Stranger's Deeds no farther than 
3 regard his own Intereſt, and there fore he cannot deny 
ng of Tuck 41 ed, but {pre e of it as to 
ee 
In . M ef Fafum is the Plea whore) there 
e ig an original Defe& of neceſſary. requiſites to the Conſli- 
e tution: of the Deed ; ries 24 a pur le fait, where there 


4 is an incapacity to convey or to receive, either generally, 


Cn P. 397 


“ extrinſic to the Deed, TORY: in relation to FO 


g 1 en of N ” 2 . 
wm n 

. : 5 25 BY 0 | 
%%% Fo. Ot 4  Solojt of. Dian. 


i, Tho fem 1 that of ſolvit ad Diem : « for Gone fe 


00 par le Fait generally terminates in a Demurrer : but this 


„ now to be conſidered puts a Fact in Iſſue, in like manner 


as the precedent Non ef Factum does for the Fury.” And 


to explain this Iſſue, it is to be conſidered that when any 


Contract is founded on a ; ſpecialty, it cannot be diſſolved but 


by ſpeeialty: for every Contra& mult be diffolved by the 
fame ſolemnity and notoriety with which it was made; other- 


wiſe there is more Evidence to ſuppoſe the Continuance of 


the Contract than the Diſſolution. Therefore on a ſingle 
Bill, you cannot plead a naked Payment, without a Diſcharge 
in Writing, . becauſe there is a ſolemn Contra& by ah 
9 5 are charged, * and there cannot be any 3 

by 


which - the ſame 2 85 as 1 it were diffolved by A Cohtra8 1 1 25 1 


* Ayerment,” that this came to tue uſe of the Biſhop : 


5 


n 1 er ww Ke! 


* the pork besus the nd Rey 4s gots in The very 


Contract itſelf, and upon that Matter of. Fa the fore of the + 1 4 


Contract depends; and when you. diſcharge yourſelf by 
pleading the Ac required ji in the Condition, then, is the =M 25 
tract diſſolved by ſomething Ariſing out of the Contract itſe 


of e oe ſolemnity . 
here I am Beat to pay as fingle” Ao of Mak y to 4 . „ 
two, © generally,” a Payment to any of them is ſufficient, ., . , 
becauſe a Man cannot pay the ſame 56 fur?” to two ſeveral „ 
Perſons. f 
* Buta ſptoial Payment hb be reid, which will wack „ 
a bao, 250 1 fingle eo be IR Uo IRS „„ 
Fur. „ Ig "0 4 5 ON 
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: YE Payment ts an Agent. 3 
Condition to ph Ten Pounds to 4 ape to his 8 1 oj 
may be given in Evidence. ? 155 
The Payment to the Seri uren who has the Bond is prima Lit, 11 „ 
acie a good Payment; becauſe he appears entruſted to re- wy. 


\ ceive it; and therefore on ſuch Evidenee i it is preſumed to Lab. * | 2 


have come to the Party's hands: but if it be proved, on „„ Fe i 
other fide, that the Scrivener broke, ſo that the Money was 
never paid to the. Plaintiff, this is no Payment to the bin- 
tiff: but where a Man gets Judgment, Payment — 
Attorney is well enough; for he js not only entruſted, © | 
and put in the Place of the Creditor, fo got Judgment, 
but to take the Effe& of that Judgment; and fine 
the Attorney might take out Execution, he may take 5 
the Payment of the Money inſtead of Execution; „ 
fore the Debtor ought to be indemnißed by the Lac. 
* Debt on Bond to a Biſhop, the Defendant pleads he & p. 3a8. g 
paid the Money at the Day to T. F. Bailiff of the Plain- Wap 
tiff, and by his Command; and. *© farther. tehders an 


*« this Aberment makes the Plea doub/e " though it might 5 
have been ſo combined with the entire Plea as to be > 
« only Surpluſage) ;“ for if the | Bailiff receives this by 
Command from the Biſhop, (though it does not come to the 
Biſhop's Uſe, yet it is a ſufficient Difcharge to the De- 
ſendant : and when he, "fays farther that he is ready to 
„ aver that the Money came to the Uſe of the Biſhop,” this 
uf makes two. Iſſues : for one. Iſſue ariſes on the Command- 
8 went, — the other, whether it came to his Ul.” mag 


1 Pay 6 ar u. b RE | * N 


1 5 AR lar or «EVIDENCE. 1 


5. _- «ini ordered to m 4b Plea: which be di 
« * is PRES oft the Averment that. the Wen to the 


*; 


355 a 17 710 1 an Agent for the Uſe of his. = 
| | cc ipal, the Conſequence of this, under particular oircum- 
ee ſlances, belongs more properly to the Title Ass vursrr. 


5 Moor, 47. The Condition was to pay Money at a certain Day and 
57. 22 Horn Place, and Payment was made before the Day, and an Ae- 
Str. Sin. * quittance given in Evidence; this was adjudged not to main- 


X Latarown 34 tain. the Iſſue; B becauſe the preciſe. Day is parcel of the 


3 % Iſſue: but it is there ſaid, they ought to plead the Payment 
© © ſpecially, and the Acceptance of the Plaintiff. By: 
F | 4 the Authorities on the Margin conſider: this Plea as good 
ET ſpecial Matter being more particularly ayer- 
WWW „ red, for that . N mw EY] is 8 at ns 
| "i 7 04 5 40 Pay. 1 „ e dt 

* P. 329. 75 * SoLvIT 4 AD bur. where re that ut ring a dept 
_ . 1 e 


8 gen $84 *4 ka 14 an Goligation' of two Andre Pound: Dette 
Dad. & $thd. kgs "that after the Day of the Writ purchaſed, wit, 
D. I e. 1%. ſuch a Day, apud a, Ce. he paid to the "Plaintiff ixty Pound: 
„ . Paresl.thereof, which he receiyed.—Judgment de Brevi, dr 
| Ke: 
is Probably the Pla on — he tendered the 1 awas, 
: ' que les 'vens'vener a les maines de meſme rEveſque ;/ though the 
MD) Boot has al ps. The” former Edition has 4 Query (I imagine 
** _* added. by the Editor ) whether this agere worſe than furpluſage: 
3 nd 4 But row by ſtatute 4 4. c. 16. 912. where an Action of 
F 5 * Debr i is brought upon any- Bond which hath a Condition or De- 
a feazance to make void the ſame upon Fayment of a leſs ſum at 
SY Day and Place certain if the Obliz Ir, his Heirs, Executors, 
| or Adminiſtrators have, before: the Action brought, paid to the 
Obligee, his Executors or Adminiſtrators, the principal and In- 
- - tereſt A by the Defeazance or Condition of ſuch Bond, though 
ſuch payment was not made ſtrictly according to {the Con- 
dition or Defeazance, it ſhall and may nevertheleſs be pleaded in 
Bar of ſuch Actions, and ſhall be as effectual a Bar thereof as if 
the Money had been paid at the Day and Place, according to the 
Conditi or eee and had been ſo pleaded. 
Note is the To this we may ad, that where Payment is not made on the Do, 
former Edition. whereby: the: Bon is become abjolute, and the Penalty incurred gene- 
1 bs the Penalty is regarded-in "Law. and Equity as . Form if 
i the fecurity.z yet in fame Caſes the Penalty is ſubſtaneę 3 4 in oy 
6 L. 555, 6. = Loans Han charitable purpoſes, EF forfeitures go in aid of "the 
| Fund, as in Mr,,Wilſon? Donation to lend Money to young T r, 
6 moe at one per 575 {> the oft Fad ot, 1 uu . the e wit 
„ ; ſpecial Conditions. , + F 
1 e a Nen . Al bg 202 5 ol : | Vw 
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ged ere . 


| 3 a ed 1 
cauſe the an De did not ſhew an M. Regi ee or N. 
kaſe proving this Payment, which * 4 had done, the Writ | 
would have abated. for the whole: but ſince he did not pro- 
quce any Deed of Acquittange, bis Plea ſhall be no more : 


than a naked: Averment, Which can never overthrom an 7 


cannot abate the Writ which is founded on it. 1 . e 
But this is to be underſtood with the 8 now Ne 
6 ſubjoined,”. in Debt on, a ſingle; Bond, Payment without _— 
Acquittance is no Plea: for the Bond being a Contract wih 
ſolemait y annot be avoided by a bare Averment, which is Vs 
inferior in its Nature to it: otherwiſe in Debt on an Obliga- Ws 
tion. with, Candition.:, for there, by the Nature of the Con- > 
tract, and the expreſs Agreement, of the Parties, Perform. 
ance of. the Condition is to be a full Diſcharge. of the Bonds 
ſo that if the Performance eee and OR is 3 
full Bar. . W N 

* In Debt on an Obligation as Ten. K the Defen- b 330. 
dant pleads that one H. was jointly bound with him, t6 | 
whom the Plaintiff had made an Acquittance, bearing Date 
before the Bond, but delivered after it, in which he ae e 
knowledged 1 the Payment of Twenty. Shillings in full 8 
faction of the Ten Pounds, and adjudged a good Bar; for 
if a Man acknowledges himſelf ſatisfied by Deed, it is god 
againſt him, though he have received nothing, ſince he-ſhall 
not be allowed to contradiet. what. ee under his one 


LS» + 


Condition to pay. Seventy Pounds, vir. Thirty-five: Ponds che. Es. 


Temple Church. The Defendant pleads Payment of the Se- a | 
venty Pounds at das. and held good, ſecundum formam t 


ment of the ſeveral Sums at the ſeveral Days. 


owe to the pl. 181 
certain Money for Wares: ſold; and at the Day of Payment of © 2 
the Bond he tendered the Money according to the Bond, 
which the. Plaintiff accepted, and ſaid it ſhould be for the 5 


ſaid he paid it on his bond, and no otherwiſe: the Plaintiff 
croſſed his. Book, and 1 Debt on ay: Bend and ad- en 


Manner of Payment. 
* In Debt on à Bond of tvs 1 Pounds, 1 * p. 451. | 
to pay one hundred and five Pounds, the Defendant pleads Cro. Ja. She. 
Manet of the aforeſaid ſum: of one hundred Pounds at the Davy, Abr. 
5 Day: 383. pl. a. 


1 . | þ 


*. 


* 2 
S 


N 


at one Day, and Thirty-five Pounds at another Day, at the Paw. 
efſectum reddendo ſingula ſingulis, as if he had pleaded a- 5 5 5 


Debt upon. a Bond: the Caſe was, that the Defendant did 22 E. IV. age: 
Plaintiff 'a-certain Sum of Money by Bond, and bre. Condition, 


Book Debt, and not for the Bond, Debt; but the Defendant PS - _ . | 


— 


Obligation which: is of an higher Nature, and conſeq ay. 2g 4 Oe 
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and Seal. PER Ti Rs 
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A Abate. 


1 ee 1 de Müh an 
hundred am Geo Ponds, and this be eder be en 
. (quit{d ebe 8 ad it Was d for the Pfain- 
$$ and'J odgment given for him, Which was after ark 
5 —— . e af Plaintiff and Defenidatit' do not 15 
ian Point, and therefore there is no ſhe or Verdict upon i. 


| Cv. Jo. £45. Bot whore dhe Diſtant Pleitds to "Dept" on Bond, Pup. 


e of fifty Pounds on the rath of Funr, Ne. "abit" rhe 
* Plaintiff replies; 'that he did not pay the fifty Ponhds the 
tb 14th'of Auge, which at the Day aforeſaid be ought 
to have paid hint, and Ferdict found that he did not Pay jt 
che tath of Junk, yet it is no Error; for the Defendant's 
Plena Was according to the Condition # and the Pltimiffs 
\ Replioation, khat ne did not pay the ſaid 1th, Was good, 
ft, the Werd ag was Tuperficous, and the ſaid 14 
ES Day, without more, had been ſufficient : but in the former 
| Caſe there was ansther ſum in the Pleat of the Defendant 
| than was in the Condition, and another ſum in the 
ect 122 * ==" this was in the Bar; fo that thefe could be na 
us; HP 

On Debt e eh the Defend leads, that be 

paid ut the Day; and on this I puts Himſelf et on the Country” 

and the Plaintiff in like manner: and in Error it was infifled, 

mat the Defendant ought to have condloded_- his Bar with, 
and this he i -+dally to veriſy; and then the Plaintiff oiight 
to have feplied, that he did not t pays and this he prays nay 
_ bethquired by the 4 Country,“ fo there. had ben an Affir- 
* p. 332. mative * and a Negative: but rejected: for thete is an 
Cro. C git, Iſſues . fer both parties join” in putting che Queſtion ot 


Danv. Abt. oP Payment to the Jury ;” and the Errot is 'only the For- 


= arg, | wel) of Knob A; oy Oe? it * N * the 85 > 
Jaga. 
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f 2 Ja. 4 ib 4 An are i tet for. years, Ether: by 25 or by 


WoL . Tillerturs; Nit. Dir T is the GEMERAI. Iss UE! but in Debt 
Bulſtr. 1. upon an . Nen ker Factum; as is ſhewn, 5 
Io 167. ale been Iffue: and the Reaſon of the Difference is this: 
. 2 if. a Bond, the Debt ariſes en the Specialty : and 
therefore the conſequence is, that you cannot diſown “ "9 
. Debt” in the Mut; for then you would fall into this A 


"Oe. that * would W th > oe: 1 DER wot 10 


/ 


1 a 4 on. x | 5 i 
ts Deed. which, ovens the Debt; no you cannot deny: ths 
confeſſes 


Deed, which the Debt under your Hand and 1 
vithout denying it co be your-own Deeds Which Iſſue is Not - 


down the Debt, Which ariſes on the Deed one. 

But in Caſe of a Leaſe by Deed for: Yeats, the Demand 
uiſes, not only 09 the Dodds. but on che taking of 15. Prifits 
in purſuance. of that Contract, for there is no Debt until 
the Day ot Payment; and this dues not depend upon the 
40 of the Leſſee only, as in the former Caſe the Debt 
depended upon the mere Act and \Acknowledgmenr” of the 
Obligor, but alſo on the AG of the Leſſor in quitting ths 


not commeènſurate with the Declaration; for it might be 
the Deed of the 


away the Act en Fut you deſtroy the Debt; and there 


be aewing any Ad chat infers. Inipoſſibility of the” Lee, 


„ng the Profits is ggod Diſchatge of the Debt. 


fied, But though this: Obligation is not merely — ard | 


yith, Contra&, hut on the taki of the/Profits alſo, yet, inſome 


of Fectum, and without diſowuing the Deed, . een, 


Premiſes: fo that the denying * of” che Contract, by plead: 
ng Non * 4ſt fadtum, could not be the general iu, becauſe * P. 527 . 


Leſſee, and yet no Debt: might ariſe to the 
Leſſor, becauſe it is not the alone that is requited'ts - 
| make a Debt in this Saſe: now fince-an Ad en Pair us\well 
) i the Deed, goes to the erenting “ of”? this Debt, by ub 2 


tight i Caſes, I may charge my „though he never take te 


my i Profits; and this is where I charge the Leſſee on his* Con- 


fr tra, and as a “ legally -preſumeg” Taker of the Profits of 3 


an my Eſtate and Freehold: and he cannot diſcharge himſelf . 


n of Wl fom ſuch! a demand but by ſhewing his dn Act of Latches 
Fot. in Excuſe, which the Rules of Law will never allow as a 

e of * Excuſe z and then in ſuch a Caſe he is Pernor of te 
3 ofits de Jure, though not de Facte z; fo. the Law looks uin 7 


him as my Tenant, and as taking the Profits of my Eſtate, 


becauſe he cannot ſufficiently excuſe himſelf when 1 charge , 


him with it. 


* Therefore, 1 make a Links, 1 quit the Poſſeſſion, 3 bo Abr. bes, 


though the Leſſee never enters; I may charge him in Debt . 
for Rent: ſo if he enters and affigns the premiſes to another. 


* . 


4 240. 
1 Ventr. 209. 


r by And the modern Authorities are, ſince the privity of 3 Mod. 32s. . 


Debt ! Contra continues, that Exerutor or e u . mo 
0, ö“ anſwer for Rent, if they aſſign.” . / 


Co Litt. 34. 
5 Co. 17%, b. - 


this: But if my Leſſee enters and aſſigns the Premiſes, 1 ith * * 334. 


and never charge him with Maſte committed after Aſſignment: 
* the Bi for though the Law Books own him as my Tenant de Fure 
Ab- on his own Contract, which by his own Act cannot be diſ- 


deny ns, 40 this is only to anſwer my Rent, which by his 


ib Contra be had undertaken to levy and Fwy ns out of the 
| | Profits 


YU . 
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98 _ His but this fi ts ſhall hot Cie wh ah 
„ let hnthe: eff Adds of another, to whom he had 3 
legs power to aſßen it, and when the Penalty of the worck 
ee he Statute is laid upon the e for the ſupp: 
5 ſittion of the Law is framed to dec ever Bod) "Right, but 
not to do any. Body an Injury. e ee e eee 

ehe Leſſee for Wears was 9 een in the Nai 
ture of a Receiver or Bailiff of the Freehold” and therefote 
upon any ſuch Contracts he was chargeable as a Debtor to 
the Frecholderꝭ upon taking the*Profits of the Eftate; that 
iin the eye of the Law do belong te the Perſon whom the 
Fs Law makes Tenant of the Frechold. Now nobody can be 
3-4 — Typpaſod to continue another in the Poſſeſſion of he Eſtate, 
253 > .7 * andto- diſcharge him on the Receipt of: the laſt Rent, if he 
3 1 ame What was formerly due; no more than 
e Man would ſtate: accounts with his ſte ward, and discharge 
. him on the Accounts: of the Vear before he had received 
8 what. was preeedent: the very continuing in the ſame ſtate, 
Ws Co. Lit, 373 and a Man's behaving fo well as to account” for the ' Money 
bes. due dhe Near, is 4 Prefumption that he had done the ſite 
1 8d. 44. Thing formerly, or elſe a Man wduld not now have ſuffered 
| 1 Land the Tenant being thus conſidered in a view analo- 
gous to that of a Bailiff, a prima ſarie Preſumption at- 
©. taches, and” the laſt Receipt is good d and ſtrong” Evi- 
| dence, ©-ſtronger than would refult but for that Relation, 
i * P. 335. ©. * and concluſive until rebutted by contrary Proof :” but it 
> 4, -» this Acquittance be under Hand and Seal, then, 4% as hath 
3 been ſhewn,”. it may be pleaded, and it is ſuch Evident 
as nothing can be proved to the contrary: for this is 'Evi- 
dence dy Specialty, and any Deceit or Miſtake in former 
Payments is but Matter en Pair, and therefore not of as high 
5 4 Nature as the Deed; and in giving Evidence,' every thing 
mult be contradicted by a A . the PORE? verge; ain as 

' that RE it is 1 — 5 
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Mad. 3, 118. Bude, lon, 3 any | ſalpenfion of 8 is 1105 
| vn Dy "Evidence. upor=N71 Debet; for that amounts to diſcharge and 
| * ok by falſify the Cauſe” of Complaint ; for then, „ by the 
e 25 0 Fault of the Leſſor,” there was no Pernancy of the 

Profits whereby 1 could become Debtor: to him in the Re- 
verſion: and ſo the AR en Pats. is diſoharged, which gots 

of Neceſſity to the creating of this Debt, “ and this being 
a Matter en Pais may be given-inyEvideneeto- the 1 
e 19 9 hel. it Ore to * 1 7: 
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146 (dengue the Hh RI 8 Lanes re 4 
vhole Rent mal be apportioned 2 fr though part be tabe 


Fi Way, ſtill alſo Fame; pärt remains, „and therefore“ Thate © . 
ben of | the - Conſideration Money remaining due to che 


Leſſor; for otherwiſe the AQ of the Law in the danger . 1 
Recovery: would deo Hong to: the Leſſor : m—_ 0 15 n 
But“ if the Leſſor enter intò part, the white Rene 8 
ſuſpended 3 far the Leſſor cannot apportion it by a wrong 
ful Act of his own: for if-the Party: himſelf by his own: 
Wrong doth hinder himſelf from the Benefit of his dn en- 


* T 


7 to 

hay ice Contract, the Futy ought not to di vitle it in his favour; 

nen and“ poſſibiy che ee , f . 

be jrt without the other: , 8% Web ST no gt aber barn | | 

TA Ha But where the- Mature of the Diſturbauee ddbs het * P. 336. 71 
be oaſiſt in an abfolote wund total diſpoſſeſſon, as if the ust v. Cope. 0 © 
in « Farty plead that tie Leſſor pulled down a Summer Houſe; Hil. 15 G.1u. © Þ 


rye * whereby. che! was depri ved of: the Uſe of it it, abis may e 24%. 
red amount to Treſpuſt merely, Which will not operate — _ 
te, WF //p-1/fon of: Rent; and tlhereforg on ſuch> Plea: the part,; 


DD Goods:diftrainedifdr 2 
ame Ern: for non conflat-by:'the Pleas that the-Leforhaddons _ 
red any thing; which wouldigiſcharge-the Rent: but the Laſſer. 
alo⸗ might haye pleaded; that by this pulling down be was en- „„ 7 OR 9 


at- pelled and Ev iQted from the Premiſes,” and then the Facts Fils N dann IN 
E,. night hevnJuGiged Verdict in bin faudut on the, lde of TTW 
on, EvicrION. „„ 1 
11! d 
hath the Nee e ee, we N 19% . J in S 5 15 l 5 * 2 


neee as ef 73 ug 1 425 17 91 ts 254 TIE "dt | 

Evo + YHEs 2 . wnquer rhe | Ne ves ue i 
rmer 4 r rige 1 1 1 #43; | 8 3 grin | 25 FL 
high " Debt tae: . Leaſe; ak Nu: Deer 3 2 B. Abr. a | 5 
hing 4 ſeiſi v. la Terre may be given in Evidence: Ne: * 21. e | 
y as Lg doth keep poſſeſſion againſt the Leſſee that he Fo 
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not enter, in as much as this Action ariſes not on the 
mtract-only, but on the Fernaney of the- Profits, in pur --- 
nce of the Contract, there is no Rent due; and en ,7* 


h this is an Evidence that there is no Debt at all, by: 
good ſt fore- proves the Hue, . | 
e ab Bat if the Leſr waives the Poſſeſſion, thougls ths Lakhs. ate 666” | 
there © actually“ enters, yet an Action of Debt lies 9 5 2 
the Rent; for — Leſſee did not enter and take the Profits, 8 
Re- t fince he might have entered and have taken them, he "0 
goes not make. his ous Funk, ward: Laches any: e the De- N l 
being 3 
urys Bur on the Plea. or Kiens arrere,. os lot. cc tar”. Di. 1 * 
| 8 ne * Saſs de..la Terre * no good Evidence; r 
: when | 
ys ; b 


1 „ e ee eee 
SP 337. * lden 2 Man infiſts that there is! ee e of it, 
Rent, or that it is already levied" by: Diftreſs, it” fuppoſe 
that he has already the Poſſeſſion ef that for which he h 
| alfioady rig pe Rent, or for Rien ite Rest is aeg 
| levied... "14 WE . * i 1 Sin 
un AL 1909. Debt dor Rent on a Lieaſs che" BitdhahW as; 
Leaſe was that the Plaintiff leaſed the Houſe to . fen 
dant at a Rent, but no time mentioned ; and it was | 
at the ſame time, that the Leſibe was not te leave” by with! 
out half à yrars warning : fot When the Rent id puyabl 
half yeariy, and the Leſſor permits him to continue tt) 
Part of the half year, it is an Tandication of his Will thithe 
| ſhould continue the whole half _ and the like Law 
dee Af ton Quarters Notice, * if? the. Kent! payable quarterly 
192 > tw , But of Preſumed Leaſes from Vent to Year,” the Princi 
1. „1, ples upon:which they reſt, and the Rxtene in Which then 
E < are applicable; xr Nh has deen made already, where 
+ % it ns that at this day the Notice to a Tenant ho ha 
Sin certainifpecified Leaſe)muſt! behalf: a year; "terminating 
*# 2 cin ſuch! manner as to complete the annua} period from the 
onen of his Eeaſe. There ieonfy to be added 
W point of Deciſion, though indeed a neceſſary anc 
$673 2 zobyious Corollary: from the pi Doctrine; that the 
Nuke . Penant before a Mortgage or Grant of a Reverſion i 
37 —li. it. 4 emitled to the ame Notice from! th6" Morgighe! of 
4 . << Grantee,” E383. 
: crew, 2. Upon Nu: DeBeT: pleaded, * abe wheths 
1% B. VII. 6. Defendant might give in Eviderice' that his Leſſby was boun 
by Covenant to repair the Houſes, and that he expended the 
Kent in neceſſary” Reparations: two Judges againſt one hel 
that this was a good Diſcharge of the Tenant, becault 
it is very convenient that the Law ſhould ook upon this 
eV Wes, nn and not put the Leſſee to ſue his Covenant, fol 
the Houſes. might tumble down before the Tenant eil 
have the effect of his ſuit: but the Judges differed in thi 
whether the Reparation ought to be pleaded or might be 
* P. 338. given in Evidence: though the latter ſeems plainly to he thi 
| beſt: Opinion; becauſe, às it is a Diſcharge, it amounts i 
Pray Payment; and then it is very good Evidence on MI deli 
fiori if the Rent be paid, it is no Debt; alſo, if it moſt h 
pleaded, it is the Plea of a collateral Agreembnt in ſatizſic 
tion of the Debt, and then no ſuef Agreement can be ptor 
act for, though there was an Agreement” that the Leſ 
ſmould repair; yet there was no Agreement that the Leſſet 
ſhould expend his Rent on ſuch Reparations. . 
. Andthus“ on Nil debet” the" Retainer of the ſüme fun 
* * Wa han” 5 
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* the and allowed. to ay good; for this amounts to a Ra. 1 5 5 
: and wben tha Leaſt-ic hy. Need, i canporbe plead 1 

11, Without Deed: and“ fince ſuch Expence. in r Gould. $0. - <1 
ſs if- pleaded,” muft be pleaded as 4 e eme 3 4, i 


«in ſatisfaction of the) "Debt; if the Leaſe" be by" Deed" 
they muſt plenchis Sbst. Ages de by Ded: otherwiſe, I OE 
bee amar quo Iigatur : "aft A Bis nba IG i 
6 the general Iſſus : * and therefore the Rane 1 3 1 
6 exprefled, * can be neither neceſſary nof regula pos HH 1 
But it may be objectech chat ſince" 0 Debts 88/4 — 

Jalve in two ſeveral Penſons ate 10 fatisfu ction to 2 5 
aber, “ on the general Principles of the TO We. oe 
pithout Agreement," which. muſt be pleaded, why thay Id [65 OAE . E 
here" be any Recoilþer or Balance of De! mands Mt 4 os ee, © Tl 
1 is true that two Debts of equal Valve, #0" unconneGed, 17 „ 
zin the ſawe TranſaQion,”" ure no fatisfi&ion” to each. Eng 


12 3 

ther: and the Reaſon is, becauſe nothing can dme in Proof „ 
hut the Truth of the Matter alleged. And the Common 1 15 
$ Law held,” that when one Debt is alleged in the De. | b 
ation, you- ſhouldꝰ nat Meuser it with the Proof _ J 


# another,” to which no Man can come prepared: for if „ 
we Debt were to balance another, in fhis Manner, all the n 2 <.. 


NranſaRtions duriug the * Parties whote Lives might"* P. 335. We 
n un oer in evergulingle-AGion, which would mike its e 
9 0 E inſinite: but it is not upreaſonable to balanee M & 199 BS 
und ariſing on the ſame Contract and in the ſame Action: | 


he. the Laws: to avtid -Circgnty of Aftion,-confiders the 7 EN 1 
whole Matter of the fame Demand, and doth not take it 
part to.cbreak-: it ingo ſeveral Actians, for that is conta. 


hel 0 the Office of a Judge, Which is to determine, and not 
cause Eur Controverſies: and therefore, if a Diſſeiaordiſ- 


ſes Maney in Repairs to have a Rent Charge iſſuing out 
woe Land, it ſhall be recovered in Damage: forithe Law ' 


the Damage in View: of the Whole Matter; and 1 
100 a partial Confideration of the Damage merely be- 1 885 99025 — 
ging to the Diſſeiain: for that would icreate' another . | 
don: and ſo, in this Caſe the Law conſiders” the Money” | TM 
whended in Repairs as paid to the LeſſormY:?!. OT 


"Upon NIL pas T, Fayment, “ as hath been before * 5 
ticed,” is good Evidence to diſcharge the Debt: for the” PETR 
he is in the -preſent-Tenſe,. whether there be a Debt or not 
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=P 1A. „But on Nil debet a Releaſe, cannot be given in Evidence: 

1 * though a Debt, when, it is releaſed is no more than when 

8 ii paid, vet when, it is diſcharged. by Rxleaſe under Hand 

= oF. | - and Seal, it,muſt., be.pleaded. and ſhewn to ibe Court, th 

1 2 appear to the Court to be diſcharged with thoſe apt 
1 ords and Solemgities which the, Law requires to make a 

1 Contract z; for 2 Contracts in ſuch Caſes are bot 

ffejent “ in the Way of. Plea, becauſe they are nuda 
e 10 aten rene no Obligation:: Ee fie: 

, ®P. 340, 1 And analogous to .this,.on Debt',upen. Bond again( th 

33 4] air; of the Obligar, the. Heir: pleaded that. che ;expended 

| - "Neville, T. R. Money in repair of the Premiſes: Jiable, oven and bey 

4 — G. Ul. 14 5 Amount of the Rents and Profits: and on vat 

> 4 Mach F A, bad * r ame. 991 Bets 
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7FFFCCTTECCCTCCCCCCCCCCC deideoroyntiioc: 
. 6 By Bale 2-6. II. r 2248 7j made porpetual/by 8 
. 4 4 6 IL . 24; 8 4. mutual Debts — de ſet" off one againſt 
1 ae and pleaded or or given in Ryidence, „rer 
; OE « De . 27 SHBRH 1 

2 „% Aud by the latter Stürote : (bich ande ee to have 
* e « been the true intent. and operation of the preteding one, 
e only that Doubts and Diverſity of Sentiment on this heat 
: ere deemed to require the Jegiſlative Interpeßition) Debts 0 
1 of different Degree, as eee eee CR RP Special = 
1 | | may be ſet 'off one againſt the other. 1 f 
FW ee eee Webes nf for-rhſs are = 
3 . * mitual Debts. i dd at IE oe: ny 
"EP Ram. ut | „„ This cucetlent-Billwas: a by Lord Chancell ode 
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Sa — . inſtances is ſaved 3 ani « 

. 33G-If. © et olf, where duly: pleaded «this: the nee made eq « 

5 5 Maze. a. "valent to Payment . dn Sr ttf en ena e ay bo « 

4 But in eee gen f unter Danidges cannot be pore T 

| . 8 «6; - by way : of - ſet | off. . ” OO EISNER R. A 46 

3 1 5 , Andi-where the. Plaintiff had bein out of 8 

* ü ee 3 Execution. on Judgment at Suit of the Defendant, 0 40 
. 1 27 0. m.- “ giving ſecurity, which was afterwards ſet aſide for Inſu il 

| 4 mality; and the Defendant pleaded the Value original «« 


. ſecured by this Judgment as a, ſet off : the Court held that 
„„ this Plea could not be ſupported : for the Judgment u. 


BM „ the ä taken, though the Defendant, wht 
F a ; | i 6 '* ACcepte 


tiff, ſuch: 


from pUETU Matter of Srprclalrr, as 


a * nder Gi as tit is 


« in 8 of 


:15M Where a Matter 15 be F Ag 2225 wA the * P. 
Allegation, ſo as to make or not 4 7 Plaine. 
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Allegation i 18 not good; if e open to? 4 
Evidence to ſettle the Doubt, ther & 755 Matter fh ſhall be in- 


tended for the Plaintiff, if found for him! as if in Debs 
for Rent, the Plaintiff ſets forth "that J. was poſſeſſed of 


Lands for ninety-nine Years, who. demiſed the premiſes to 


the Plaintiff for 2A years; and then J. granted the Rever- 
ſion to the Plainti Ho and ſo for Rent Arrear he ought his. 
Action. Now, 1 upon the Allegatidh % the Phintiff hath - 
not ſet forth ſo much as to thew afl“ ficac Lions Grant, yet © 
if the Defendant pleads Nil aher, nd feb Fund for the 
Plaintiff, there what was before doubtful on the Words of 


the Declaration, © is now 


muſt be ſuppoſed . an” effectual Grant, for the, Jury muſt 


not be intended tosgive a falſe Verdict; and ſuch Conſtrue- 


tion can never be made of the Allegations! e ” has 
without talifying' the Verdict. 8 e e 


„ rr. IX. 5 
of Dzn+ mervy en SIMPLE. Conrracr. . 


„Hitserte wnthaveaibered.. of Debt a8. ariſing! either 
Record; or 


* expreſsly grounded on private Specialty, as by Bond; — 


© conneQed with Matter en Pai, originating in ors wi "IP 
for Rent aceruing from the actual or legal Pernancy of 

«Profits; under a Demiſe by Indenture. 
«confi der ie, of Debt as merely-reſting i 
„tract. And here the Action is nearly diſuſeds 
* cauſe the Plaintiff-muſb recover the entire ſum laid in his 


in SIMPLE CoNn- 


„% Declaration, or nothing; and, ſecondly, becauſe when 
e this Action is founded on ſimple Contract, the Defendant 


66. upon Oath ; of which more remains to be ſaid} in 9 92 


ing, to extraordinary Modes of Trial. 


If brought againſt an Executor for the Debt of the Tef- 


0 or, it hall be Scene? in the Detinet n 
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aſcertained.: for if there was 
no effeckual Grant proved, there could be no Debt to the 
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Action on a Promiſe that the Defendant would not bus © 
Plaintiff; and Evidence“ that an Action was com- 

5 10 menced and the D-fendant promiſed, on certain conſider- 

© « ation,” that he would forb-ar to ſue him on that Action; 

„ Queſtion, whether this ſhall be“ allowed to maintain the 

| Declaration: becauſe the forbearing to ſue ſuppoſes the 

fuit began; © and the Promiſe * not to ſue, as laid in the * P. 3877 

| « Declaration, ſeems to relate to an Action impending, 8 

r and not yet commenced. However, it appears to be 

„ good; becauſe an Action having been commenced is a 

4 & Matter within the Knowledge of the party ſued on this 

© © Promiſe, being his own Ack, and therefore no ſurprize 

on him by the manner of . on the Promiſe: and 

the material Point is the ſame; that he who ſues on the 

e breach of this engagement ſhould be free from legal Mo- 

i ſeſtation on the Matter. 

lf a Man aſſumes to pay ſo much money for Hops, if 

| delivered. well packed, picked, dried, and bagged, this is 

© good Evidence on a general | Aſſumpf it : becauſe ſo they ought 

© to be whether * ſpecially” . for or not, for the 

party ought to make them merchantable Goods, and ſee 

ibem well delivered without any ſpecial Proviſion in the 

Contract, though there were rio more than a general Sale 

bf the Commodity; © and the undertaking ſpecially to do 

hat he was under a general antecedent Obligation of 

doing, makes no Variation as to the Right of ſuing on 

the general implied Contract. 

„ But where the Contract turns on a ſocettls Agreement L. N. P. 148. 

[ 4 between the Parties, there it muſt be ſtrictiy laid and 

proved accordingly. 

* Thus if an Agreentent be to deliver merchandizable & p. 388. 

Corn, Proof of an Agreement to deliver good Corn of | Wa | 

the ſecond ſort is not good. 'n 

Mo 5 where the Agreement decſared upon was to ſell the ne 3 

Plaintiff all his merchandizable ſkins, and the Agreement 

* produced by the Plaintiff, and ſigned by the Defendant, 

was fo, yet the Agreement of the ſame Date, entered in 

the Defendant's Book, being to {ell all his merchandizable 

© * Calves ſkins, the Plaintiff was nonſuited. 
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bay | 55 gave Fieh, 9 a ſufficient. ("Strong 1 oe 


And the neglect, for which the Mandatary is ns W-* 
„ tt ble, is according to the degree of ſkill and a which 0 
„ 1 « the Buſineſs he hath undertaken requireth, : PM c 


L. B. $67. And for Non-feaſance, by which Damage, acerueth, * 7 


| « Mandatary may, be chargeable equally \ as for Miſ- feaſano WW «« 
„ Vet he is not liable in the ſame; extent as if he contraQted) | 
. fora reward: for then he may not retract without conſent « 
8 „ 4 of the part Pede, bath retained him; but in a gratutu il | << 
_— 1: & Commiſſion, if he withdraw his offered Aſſiſtance Before am 
. Damäge incurred, and give notice that he cannot perfom Ml - « 
; wand; fon Wok the Work, no Action at Law. is maintainaple to enforce f: 
= s. - & him to the perforen ce. 
1 * It is Juſtly obſerved, that bobever perhaps Juppo 40 
= LaRajm.g10s ne the Caſe of N was not new in reality: and d 
F & this Powell was well aware, who cites the Writ in the N. 
| det giſter, of the Pipe of- Wine, and of the Cure of the ": 
[51248 Authorities in point; with this remark,” that in a Wi 
as in a Declaration, no .circumſtance neceſſary to found ii 
MET Wa . Action may be omitted: and farther the Wea. and Declan - 
"68 x + #6;;\ nom in Kaſtil for negligently and +mprovidently Faifing 4 6 
| „ Quiekſet hedge; all without conſideration alle ed. 25 6 
OI” The obſetuation of the learned and judicious Auth « 
| of the excellefit Digeſt now cited, and of which we ſhul « 
+ 25 [#85 gvpil ourſelves throughout, this. Fuls of the Work, appeal ** 
„ perfektly well Founded, that there was no neceſſity for i 10 
e ſpecial undertaking to deliver ſafely and ſecurely, in ordet x; 
Hl vi, to have made the Defendant liable in Bernard's Caſe: th «: 
. „ dine the Contra & lying in feaſance, this Condition vu 
5 „ iuiplisd in the Nature of it: and that in the Caſe already - 
| 2 ..4 gitedin'the Year Books, for negligently keeping the Pan for 
I W ſheep, whereby they were drowned,” weber rears He 
Ea.” 66 nor ſpecial undertaking are ſtated. _ Ol 
Ws 5 „ There may alſo be a graluitous Commiſſion or mand C01 
5 6% RHINE of mere oy : 4 
I | the 
„ Nt he 385 4. 1 7 gs 'or Yb" 74 ſtan 
L. B. 55 4 The. lecati-ConduAtis .of the Roman Juriſts, or Loan in 


"IF "Ng Hire of our Engliſh Lawyers, is one of the moſt commuſ An 


„ of all Bailments, being of daily Wa in orgs moi 
„ 50 be «-tercourſe of Life. It is threefald « 5 of 

| | 9005 Hire, Þ Of THINGS. 3 0 Scie 
FF n. 2 85 InpusTRY concerning Tunes: | < 
E 
: 5 5 Tak wh 4. 25 age. e ov NY prop 
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ooh Er or „ 


FS Wee: By the Livan'of: m the ep gal ee 
property in the thing hired, the Lender an'abſolute/ one in „„ 
the ſtipend or hire t this conſequently, not fie the pre. 8 
* cedent, is onerous to the Bailee, and profitable ingly to . 
« Rai lor, but it is mutually advantageous to both: a diſtine - . 
« tive circumſtance not to be overlooked in determining the RR 
degree of care incumbent upon the Hirer 0 f 
„This hath been expreſſed in Terms grammatically fuper- | 
« [ative: but GRAMMAR does not give Law to Lie 
'«« the ſound Conſtruction muſt be derived not from Words © m 
merely, but Things: from Reaſon, Analogy," ud nan won⸗ Z 
58 8 Authorities bg 4, . | 
Therefore when Josr 1 NIAN deſoribes die hrs avthat of ge 1 
6 « the DILIGENTISSIMUS Paterfamilias ; when BracToN, LY on 
as uſual,” adopts the expreſſion of Juſtinian; when Hor <A 
% conſiders (incidentally) the Hirer as bound to the uTMo&T > 
« Diligence ; when a modern Publication demands of bing. v. r. 1. 
„ IMAGINABLE Care: theſe” ſtrong Terms will reſtrict 
0 themſelves, from the Nature of the ſubjeQ; to a general EE. 
import of ſuch Care as men of common prudence exert to- 5 : 2 ls. 
© wards their bun property: he is anſwerable therefore for 
Jet, if ſuffered by rareleſineſi, but not for robbery, unleſs 5 
incurred by groſt or wilful neglect. And he is anſwerable 
ie no farther than as to thoſe *particulars which the Owner 
* hath not committed to the Care of another: not, conſe- L. B. 86,75 
« quently for the horſes, if the Owner of a hired. Carriage * 
40 ſend his own Poſtillion. 1 
* And it is upon this Limitation of an n Excuſe for Acei- Th 2 a 
% dents, which the reafonable Care of the Porty, had the 339. 
property been abſolutely his own, could not be expected Leſley's Caſey 5 
to prevent, that on“ a Promiſe to reſtore an Horſe hired cited © he. 
for a Journey, if the Defendant give in Evidence that the traver's Caſe, - 
Horſe died in the Journey, without the Rider's fault, the a B. & 
Obligation of his Promiſe is avoided : in as much as it be- 95 1 
comes impoſſible by the 1 of EY; without any fault "he 8 
25 n 
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** * 
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1 — aftrated ” a "Felicity of Style,” which not 

more adapts itſelf to the Flow of Fancy and the Embelliſhments 

2 Fiction than to the preciſion of Law and the dignity of moral 

cience. ; 
Although the ACT of GOD, which the 0 660 call S, 

and vim divinam, be an expreſſion which long Habit has rendered 

familiar to us, yet perhaps on that very Account it might be more 

proper, as well as more decent to Subflitute i in its place 2 5 


"IF" 53 | - the PE ONION and no 5 FED ſhall be © e ee ts 
80 extend to Impoſſibilities * « for what is not within his 
TE * 30s power by fair and probable Intendment,” is not the ſub: 

_ ' vje@ of any Man's implies” Poor & a it 1180 bo 
FM 158 . As 
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8 4.10 civilized Life Induſtry i in almoſt every inſtance confers 
„ '« Fakes A Value on the ſubjects of its . into beyond 
their Utility or imaginary Eſtimation as groſs Materials: 
PE. «4 and at the ſame time, as many Articles can be wrought 
« only im a certain place to their deſtined Perfection, or as 4 
preference to a partieular Artiſan governs the Employer, 
| 4 this. Induſtry of Manufacture would not anſwer its Intention, 
and indeed sould be very imperfectly exerted without the 
7 © ſecond. branch of Labour, that of Conveyance. _ But in 
4 Be 502 Mn order of Time and- dignity of es, A of. Work- 
„ 70 „ ai hath an evident Preoedeney. 
97 4 Nay . u e „Where Things are bajled, that they may be ei 
. B. 51, 4. 6 do a certain Form and Purpoſe for a Need, the Baile 
t 11 is pot only bound to the, worbmany performance, but to 
ee 4 or dinany Care for the preſervation, of the thing committed 
. to bim, And thiswithout an expreſs Contract for a Price, 
i * ona. ſpecial Undertaking for their ſafe Cuſtody : ſince, on 
... * the one hand, the delivery of Articles to a Perſon who 
4 profeſſes to work for profit by his Trade is an implied en- 
gagement to pay the cuſtomary and rea ſonable Price, and 
4 on the other hand, the acceptance of materials to be wrought 
« 1s equally an implied undertaking that they ſhall. be ſafe- 
4c ly kept as well as e wn manuſaQured for the Uſe of the 
28 Crider. 8 28 Na ” | 


3 Accident. Fe ion e Ae can never "be at variant 
**  \pithout' curtain njury to one & them, aſſure us that not a Gult af 
. thePreface Wind blows, nor a flaſh of Lightning gleams, without the knov- 
to thru, ledge and guidance of, a ſuperintending Mind. But thes Darin 
2 jr 2 lle its dignity and Jublimity by a, technical. application of it, as 
ages. 4, y in ſome 1 a border even upon Pprofaneneſs ; and Law, avhich 
. 1 a practical Science, cannot t uſe Terms too popular awd perſpicubus, 
©  * © Before, however, we leave the Train of Obſervations ſugge 


by this. in itſelf awful, e h too familiarized mode of expreſ 
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; ion, it will be pleaſing to 240 ert to the L age of that 6 
8 ous Er at Which thus, in a 9 of almo 
2 equalle ad, 1 the 9 . of pp 
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5 [ating to them, have the mere keeping of Goods for 
& Hire; and this Cuftady e s him to ſuch Care as the 


* Nature of its Obje, joined with the Conſideration of the 


* Reward ſtipulated for his attention and-wrgilance, import, 


„One ſpecies of Depoſitaries for Hire is indeed under | 


« ſtricter Obligations from the views of public Policy, in 


« regard to their employment: and this is the Inn-keeper, 


a 1 | 
HOTELS 18 
1 
70 t 
* 


« * who is neceſſarily as ſuch a general Depoſitary, of the * P. FOE 


« Goods of Travellers reſorting ta his Houſe; 3. and ſhall, 
« not, while he hath room, excuſe himſelf on a re refuſal to 


4 take charge of them; or that, notwithſtanding his Big 
4 gence to prevent it, the Goods have heen deftroyed, da- 
% maged, or flolen by any perſon whatever. 


And this upon Principles exactly analogoys to the Ca 
“ hereafter to be conſideręed of a common Carrier, and with 
% fimilar Limitations, where the Foree i is irreſiſtible agd ren. 
e medileſs. 4 


« But the Innkeeger may diſcharge bimſelf from "this n Bendl. 18, plas 


. prima facie Liability, if” in an Actien on the Caſe brought Deck :58, b. 
againſt; him for ſuffering the Goods of the Plaintiff to be A „ 


taken out of his Houſe, and Not Guilty 1 he give in 
Evidence that he told the Plaintiff that his Houſe was full, 


and that he could not lodge him, (and prove the Truth of 5 
* the Facts according to ſuch Notice,” and that notwith» 


Abr. 3. 


1 
” * 


ſtanding the Plaintiff went and lodged in his Houſe: for 


this Evidence falſiſies the Declaration * by“ proving that 


9225 was o N gone to the Plaintiff as N o the 


N | * 9 44,8914 bas 1 
Hize of c,. . 


| * A private Carrier for Hire is anſwerable for coves 


„ neral good Faith which implies that be ſhall — 


* convey the Goods entruſted to him, ſo as to deſerve" the 95 


recompence for which he hath undertaken to carry them 


The De ree of Care muſt be proportioned to the Natyre 


« of the Goods when he is apprized of them: that would 
be gre/s Negligence with reſpect to Glaſs, China, or a Pics 


© ture, which. would be ſufficient care of leſs damageable 


4 Articles. Travelling by Night, or through unfrequented 
Roads, with a ſum of Money, might incur reſponſibility: : 


cc though with Goods not likely to be ſtolen or injured in 


« conſequetice of Wy. thus e Ms T0 a: not | 
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. LB. 103, Sec. 6. Thee a e Carrier i anſwerable: for much more: 


« ſo far, that nothing ſhort of inevitable and remedileſs 


„ Loſsus by . Mp e ke, can pt | 


' -« him. "> PLS 


d when the" ſecurity of Trade and Commerce be- 


Eli. B. K. came . obje pf ano in the Reign- of Queen 
B. e, 4 „ Eligaberh. 


% 


It cannot which, hes en well W be the re. 


i „ward of Hire upon which this peculiar Liability depends: 


1 10 59, a. for though ſo much ſtreſs has been laid on this circum- 


4 


&« ſtance by Lord "Coke, it would in itſelf: oblige only to or- 

& dinary Care: the true Ground mult be derived from the 
„ extent and peculiarity of this public employment, the dan- 
ger of: combinations, and the great 2 wa to the 
ee © Community of a certain: Reſponſibility, . FS 3,4 


. ="? - #"Accordingly in a very recent inſtance, an” Acton on 
e 11. *the" Caſe was brought againſt a cmmon Carrier for not 
FT. 1. . ſafely carrying and — the Plaintiff's Goods. It 


as tried at the Doreheſter Summer Aſſizes, before Mr. 

- © Baron Perryn: when the Jury found a Verdict for the 

© «Plaintiff; ſubje& to the Opinion of the Gout on a Caſe 
6 reſerved, which was this: 


"6 That the Defendant Was 1 "a Carries "Win: Landes 


„ <*146:2p "Shafteſbury. That on -Thurſday the rgth; of OHober, 


. Q 4 5 


4 1 784, the Plaintiff delivered to him on Weylill twelve 
„ pockets of Hops to be carried by him to Andover; and 


7. 44. « to be by him forwarded to &. Shafteſbury, by his public 


FE wy al 5p which travels from London through Ando- 
2 5 ce, to Shafiefoury.” That by the courſe of travelling, 
2 fueh Waggon was not to leave Andover till the Saturday 
$ 5 4 Evening following. That in the Night of the following 
Oy Day, after the Delivery of the Hops, a FE broke out 
in a booth; at the diſtance of about 100 yards from the 
te booth in which the Defendant! had . ted the Hops, 
hieh burnt for ſome time with inextinguiſhable violence, 
e and during that time communicated itſelf to the ſaid 
. % Booth, in which the Defendant had 'depoſited the Hops, 
and entirely conſumed them, "without any attual Negligence 
© in the Defendant: - That the Fire was wo occaſioned by 
„Lightning. 


„„ Lord Mansrieto, after ſtating the Caſe, thus delt 


3 « yered the opinion of the Court: 
25 ; - JT 


« The Queſtion i is, i * common 1 is liable „ 

& in this Caſe of Fire? In all the Caſes for a hundred years | {4 RS 
9 back, it is moſt clear that there are Events for which the 1 
© Carrier is liable independent of. his Contra#.. But there is DS „ 
42 farther degree of Refponfibility by the Cuſtorn of the. 3 : U 1 
Realm; that is, by the Common EA A Carrier i n ſt 2 554 „„ 
$2 $6. the Wine of an IxsURER. It is laid down chat he is 4 Es 
t of © Viable for every Accident, except; ) the Act of Go, or OY "4 : 
f the King's Enemies. Now, 7 is the Acr of GG - _ - = 
n iI conſider it to mean fomething in oppoſitioꝶ tothe r Ae 25 4 1 24 
8 © of Man: for“ otherwiſe every thing 4s the AG f God; ” * * x 1 
n it happens by his permiſſion or 2 ths appointment. To pre. 2 9 
vent litigation, confuſion, and the neceſſity of going "rn 8 2 
(into eireumſtances impoſſible to be unravelled, #34: Law” A 
: © preſumes againſt the Currier; unleſs he ſhews it was denʒỹe 
by the King's Enemies; or by ſuch A&-ascoul@ qt 
happen by the intervention of Many ax Storms, 'Lighatiog, ; __ was 


J 6 and: Tempeſt: - f ert ert * WOES 8 TI. NO. Fan $ N 4 93 5 "8 Y 
; Ren, armed foros domes t0\rol"thes Cartier M | | 
> «© Goods? (ſo cbey be not Invaders or Rebels) he ig fliabsñ7ĩ6ẽ] 


and à reaſon is given inthe Books, which is af had . 
that he ought to have a ſufficient: force to repel it; that . 
6% would be impoſſible in ſome. Caſes; as for inſtance, NW 
* the-riots in the year 1780. The ttue reaſon is, for fear „„ „% 
* it may give room to-eollufion;-=that the ane an- „ 
« trive to be robbed on purpoſe, and ſhare. the ſpoil. - ERS: 78. i e bs i 

In this Caſe; it does not appear but : Hat the Pire es ä 
« from the Act of ſome Man or other, It cerfniniy did e 
« ariſe from fome Act of Man : for itis exbteſsly ſtated not >> 
to have happened by Lightning. The Carrier : hereſar e, ñxñf ä 
im this Caſe; is liable in as. moch ac he is flies: Jar in⸗ „ 
* evitabledcoident: * Ho Ha tte 5 „ % * P. 
Judgment was/accordingly for: the Plaintifii 4/4 +» / 4 | 

* And ſo early as the Reign of Elizabeth the Law thus L. B. 106, 7. 
"I fat ſettled, the inference was obvious and neesſſany, denn OT. ; 8 
©« the eireumſtance of water carriage no wav eſſentially af- Riek and Res- Ax 
« fe&ting the: Caſe, an hoyman muſt be equally liable. and, 

It was, however, ſtill contended: that neither the Au- 1 
« thovity: of Precedents, nor the juſt Extent of: the Pein- Palm. 548. 
% ciple, would apply to the Maſter of a Sntr. This at- W. jo 189. 
© tempt to diſtinguiſh the reſponſibility in the Caſe of a ſhip vide ao 
© from that anne ved to an ey or barge, after ſolemn Argu- Mc ka . 
© ment both of Civilians and common Lawyers, before one B. R 9 
«© of the greateſt men of bis on or any Period, was, as Will, asl. 
« 9 NPY have been foreſcen, Wang 4 Mes and * 


„ 
1 Ventr. 10, 
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1 N 
te amazing comprehenſiveneſs. with” regard to its objects: + 
, # 'of conſtant uſe and neceſſity, and gonneQed with the moi} 
| 4 important intereſts public and private, the ' conveyance of 
3 LeTTERS under the Eſtabliſhment of the Poser Orricx. 
e I c N private Poſt-maſter was ſubje& to the ſame liability 
1 . as another Carrier: but reaſons not originally ſo mich of 
Ik gun wenne, as of ſuppoſed State Expedieney, having an- 


2d. Raym. ( able for Loft eiroumſtanped as jt here was. 


1 | te Office. at the time of the Plaintiff's ſending Exchequer 
cc}. Th Bills to the Value of 3001,-in a Letter direQedto a" Per- 
=. - | 1 ſon in Merceſter, and delivered to the Defendants at their 


$c gence of the Defendants and their ſervants. 

1 For the Plaintiff. it was ecntended; that the Statute, 
#6 when it took away the liberty of ſending Letters, and va- 
*. Juable Articles incloſed-in them, by the particular Poſts 
_ © * previouſly ſubſiſting, could not be ſuppoſed to ſubje& the 
13 8 individual to the hazard of a. Loſs incurred under a public 
„ Mode of Conveyance, which he was not at liberty either 
to regulate or decline: that the ſalary of the 'Defendants 
be ariſes out of the Revenue ereated by the Poſtage of ' Let- 
o ters, and hg Revenue n is a Wenne Object of 
. 4 On alte tber des the ge, of the Poſtage was ar- 
= VEG gued ag proof that it h premium for riſque « the 
J indefinite reſponſibility it would infer, if the Poſt-miaſters 
1 * ſhould be anſwerable for all employed under them by Sea 
1 5 and Land: that the ſrpurity was not given from the 
FZ Under- offigers to the Defendants, bat to the Crown: that 
. Exchequer Bills. were tquivalent to Money, and 3 

_ 3 not meant to be protected by the Act: but, "unleſs 


1 ally acceptedi-by the Poſt-maſters, molt sbide the e 
— ie Peril Ky 72 ſender. Ae » £494 dich e 
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is h, coleulation it appeaxe, thas the weekly averag 
= = Let We Wan os K in e is more 
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Amit Ayr vii 


leres, + ft „ | the Genen ke $18 
, 0 There remains one 3 pe; Bala, of Carriage of 


33 of nulled the liberty of employing a private Poſt where the 
Sim. © public could be employed, a Caſe came to be debated, 
7 25 Fea whether the Poſt-maſter of the public Office was anfwer- 1 


,, 2 The Plaintiff brought this Action againſt the De- 
* P, 447: 6 fendants as General Poſi-maſters + and on a ſpecial Verdict, 1 
| 7 they were ſtated to have been in the Exeroiſe of that | 


Office in Lomberd-Stteet i and that this Letter with the 
SE © ” E Bills wes u gonyeyed to Worceſter 5' but lofi by the negli- 


a a” 0 a _/ 


e n 


4 &« 1 of the 
« PN The Caſe, with his Reaſons, and thoſe of 
« the Majority of the Bench, is very e 
« {ently reported in. Falleld. 


66 ral Poſt- -maſters came. to a ſolemn laveſtiguton n the fol. 
« ſowing Caſe: -' * 

ie dag oP the Declaration — of. thred Counts, 
« The firſt ſet forth the Statüte of Aux for eſtabliſning 
« one general Pos r Orrick through the Ki ingdom, and... 
that one Poſtmaſter- general ſhould be 
« Patent under the Great Seals who-and his- deputy and de- 
66 puties, and no ather Perſon, ſhould have the receiving, Ke. 
« of all Letters. That by virtue of the ſaid A de 
« General Poſt-Office was reed, and a Poſt Aue! 
* between the city of Lauden and the Town of Lewes, in in 
* the County. of Suſſex: and that the were c- 
* cordingly. appointed to the Office of | Potma e 


„ To HAVE AND ro ford the Tame, wn We powers, „ 


F during the King's pleaſure, reſerving always to His Ma- 
* jeſty all. Datiex and Sums of Money payable for the 
4s Poſt e of Letters: and that the King, by the faid Let- 


* ters Patent, of ſpecial. grace and mere motion, granted : 


* to the Defendants the ſalary of: zac. per Anmium, pr 
„% ABLE OUT OF THE REVENUE AFORESATD : that the 
6c Defendants were accordingly, poſſeſſed of the' ſaid Ofiees. 


and they holding and exerciſing the ſaid Office, the ; 


” Plaintiff, on the 24th of 'September, 1774s being poffeſed 


% of - A "Bank: Note for * 100 ,. incloſed it in a Letter, ſeal- % 


„ed and directed to one Jen Moxham,\ at Lymington, in 
«ho County of. Hants... That the Letter was earried from 


ex to Londen, and there entruſted to the care of the De- 1 
6, in order to be Jy them ſent and delivered as direQ- 
2 5 Fa that nevertheleſs th * not a as So Duty of theip. 


* Office, but wholly neglecting the ſame} did not deliver, or 


* cauſe to be delivered, the ſaid Bank Note ſo inoloſed; by i 


4 reaſon of which * the ſaid n Note vu re 
* loſt out of the ſaid Letter: 


© The ſecond. Count ſtated a Loſs, ys brd of 1 
* Defendants, throvgh the tet of Ric Micntr, . 


6 * ſervant, of the Een laue, nad Letter ſerter, who emtverted 25 


« if to his own Uſe. . Thor; 2 97 
« The third. charged. (generally, iet by negligence of . 
i Defendants, the Note was Holen. 
The Jury found a $8PFCIAL. Vane: (after acqui quitting 
© the Defendants on the firft ay third Counts,) ſetting * 
*« the eſtabliſhment of the Poſt Office under "the Statüte in 
© the beginning of the preſent Reign for carrying the * 
4 venues of the Poſt Office to the aggregate Fon the ap- 
| 00 1 


4 


> 


e, but ercel. n Og 


« Afterwards the Queſtion of the. Liatility:6f the Gengs fm 
& 


"ng Ih 


*. 


gs, Hor aitatien, wth a then . p. 4 


appointed by Lettets s 


7 


r. 4% 


. * 48 1 2 82 


— 


* 


* 


intment of = ae 1 0 f n the 
gargtion; * their power to: appoint deputies, perk 
.* tutes, .forferss. e. and to ſuſpend, &, at diſeretion: and 


e to take ſecurity in the Name and to the Uſ: of the Crown, 
8 5 and to ſettle ſalaries, to be paid by the Receiver: general. 


The Jury find, farther the ſalary of 20004., per Annum 


F . granted to the Defendants, payable. by the Receiver: general. 


« And that the ee len, expreſs that the 2 e 
ſt ſhall not. be chargeable f or the Revenue, or for the Officers 
y them, appointed, ſave only fer their pays: MARE de- 
11117 and misfeazances. - 8 4 
% They find the Defendants i in the TG of ain gail 
“ Office: and the appointment of Richard Michel as a 1050 | 
6s: under them: and the ſecurity taken of him to the 
ox e. His Oath Hot to delay or embezale; his: 1 
e ment; bis receipt of the ſalaty; = ſending. of the Bank; 
* Norz, as alleged in the Declaration the delivery of it 
« at the GENEZEHAL Pos r Orric 1, in order to hoſertad and 
FR conveyed. to Lymington; and its coming jpto the hands of 
"4 | Richard Michel, as ſorter, and being by bim feloniouſly ſe- 
& oreted and ſtolen; and that he was Wereppen riod, con · 
e victed, and executed. e 


i 


EE -& The. Caſe was twice angned." Tan herd. Many We | 


4 . the A of bo 9 1 5 


2 
« 


4 1 ben as it tod 18 that cache 0 0% 
6. That the Pos r Oyxrice,, as ſtated" in 3 Wa 
60 firſt ere cted by Cromꝛuell during the Uſurpation ; and al- 
« terwards regulated more fully by the Statute of Charles... 
That there never had been any Action brought, either 
40 on the ordinance or the ſtatute, prior to the Caſe of Lane: 
6s and the Mode of Action in that was the ſame as in the pre | 
Ys ſent... That by the Form of Action, which was the ſame | 
« in both, no demand appears to have been intended on the 


„ Fund: for this is a Form adapted ww a demand en-the aer. | 


«& MASTER perſonally. _ 
„ That it appears indeed, both porn e e and from | 

6 the practice, that the Fund is not left anſwerable under the 

cc ſtatute, nor was originally ſo deſigned to be. The whole 

« 1g appropriated : and no item of à Loſs was ver One as 

t coming in under the appropriation. 

% And in this Action clearly, the change. got a1 lying ta 


OP P. 432. „the Fund, the Ground is, as in the Caſe of- & Lane and 


6. Cotton, that the Poſtmaſter; i is liable for his Hire. But what- } 


« eyer. was argued at the Bar, Lord Hor, in that Caſe, 
6 ys. not 92 the Liability ſo far as that W would 


\ 


THE 44h be xvid 


„ Siek ol apply to Loffes 1 wherever urred: 1.4, Am. 
for he takes a "difference between à Letter ht in the” Office 650, 683+ , = 
« by a ſervant employed by the Fſimaſter, and a Loſs on -t. 
% Road, or by y after t the” Man has' been: Tone _ Rr” ũ RW ( 
« the M ↄ ↄ he D e e \ "= I 

«That Lord Hort compares A PosrAsT EA to a m -m © . 
cc 9 or Maſter of a Ship taking goods on bord for 

eigit: but that the compariſon appears not to hold: for „„ = 

40 her he Fug bas no re, enters into no contrat, W 
« ries on no merchandize or commerte: that his Office is a 5 
« branch of the ITN; eier wy eee * A of 1 
Parliament. 5 BEM  - 

6% That the ſecurity i is given to 885 Gen thitthep be | +: 2 a | 3 > 5 4 
the oaths taken by all public officers; that they are  charge- LEY 
able with capital felony under citcurnſknets which in a 3 . 
« men Carrier or other perſon would be puniſhed only "$ „ 1 
« breach ef truſt. That the Caſt is remarkable, in which oo | „ 
« Poſtmaſter is made liable: ĩt being for not finding poſi- Ares: ; X = 
«and there too in u Caſe where it is ſcarcely poſſible he _ 
e ſhould be-'per/onally in faulty his Erd vr is N fun, —B 
6 reſtricted. QOQU pits Bol i 36065: D: yy | 
*, That an Action on the Caſe Sed have lair: again + p. 433. «7, 
«© the Poſtmaſter,” o any of his ſervants,” ſorter" or; others, ws .: 
for a perſonal neglect in their” . by which 3 
% Lofs was occaſiòned to the Plaintiff: but not io fer mers ff. 
6e conſtrucive Negligence; J Nl 448 ; 1 4.5 67 1 * A” AW | EY Ts 

„That the ſalary is only for the trouble of hook ig an *: 4.» 07 2 0 
* Office concerning the Revenue and Police, and vom . 4 6 
either a M mum of inſurance, ot a confideration implying _ > 6 nl 
« reſponſibility for Loſs We rel by: ny of dect than | 
10 the party charged. I ibs Yd 

That the Pos r MASTER, TY 1 Uke Ses 
the Lords © Commiſſioners of iiie FT reafury ; of Cuſtoms and | 4 
* Exciſe; the Auditor of the Exchequer,” who were never 1 
thought to be thus reſponſible for che negligenee or mic. „ 
© condu&of the inferior oſſioerr. 

That thus vpon Principles it ſtood in 1699. when a Heli” „ 
« Judgment was given, that an Action on the Caſe would not lim 2 
« againſt the PosTMASTER r Loſs in the Office by the negli- - > nl 
gence or erime of li fervunt. That the Nation underſtood 2 
it to be a Judgment the Bar had ſo underſtood itz 9 
the / Parliament and, popular Ufage had ſo: received it; and | | Y 
* therefore it made no difference if the Writ of Error | 4 
* was ſtopped by paying the Money, as had been ſuggeſted. 8 
* So, * many times had the mail been robbed, yet no Action £7 4 
* ever brought: Merchants dividing. their Bills, and ſending | * *. r. 43. _— 
them by different Poſts, was an expedient which wage 6 they, | A 
a ts, ä a Office. A 1 

4 4 That | VE, by * 3 1 


* 
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16 
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> 


e That if there We PO FRY 60 FR yibitous l 
1 „ bun Decifion'in the Caſs of © 5 "Cotton yur? the 
5 _*E Queſtion beyond diſpure. 
That — the whole Bench was r of opini 
"- that the” —— would 0p oo $8.0" ; 


+* Tra 


PLANE . * 2 3 
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„„ x 835 N e 

3 35358 eo ans is the 7; a. e 1 
I __ ©» A common Carrier may ſpecially acoept: and to a-certain 
8 Extent, compatible with the ee of his Employ, Bau. 
FP. B. 106. „ dence that he has ſo accepted will diſcharge him. 
3 „ And therefore” in an Action for ſafe: Carriage, if no 
W price be ſet, it ſhall be intended for the common Price, 4 if 

=o NE t no Diſtinction as to the Value or Nature of the Goods be 
4. proved, it ſhall be taken generally ;” but ifa fpecnal. Agree- 
ment be ſet out to carry for 4. per hundred, it mult be 
y_— and *'if a e er ene, it muſt bo 
| | % proved alſo. “ 

. And this ſpecial eee which mall diſcharge, wil 
* 9 «© admit of other proof than e yn e 
. e tice to the party individually: 
n Gibbon v. Paynton and another, the - was 

Burr. Manef. * 'charged, as: Coachman-of the Birmingham: Stage, for 100, 

| in Money, ſent bu his Coach and ie. It was ſent hid in 

95 hay in an old Nail Bags! The Bag and the "oO arrived 
"8 4 5. * 4 "e was proved that an had e an Alon. 

1 e in the Birmingham Paper, with a - Nofa bene, that 
_ * the Conchman would not be anſwerable for Moneyy or Jew- 
te els, or other valuable Goods, unleſs he had Notice that 
"jt was Money, or Jewels, or other valuable Goods, that 
p 4 were delivered to him to be carried. He alſo PREG dife 
po ao tinea 7 of Hand-bills to the fame eſſect. 
ent was proved to be a Matter of Notoriety in that Coun- 


"5Y IF... 


9050 mh Xo 4 try, that the Price of carryi acer was n pence in 
ee oe * the pound, which is 1 f fer Ca. 


=.” % The Plaintiff, it appeared on the Boidente; e Delt 
Þ 5 — in Birmingham, and had frequently ſent Goods from thence. 
1 | . <6 It was proved that he had been uſed for an Year and an 
_— "46 half to read the Newzpaper | in avkich this Advertiſement 
- was publiſhed ; though it could not be proved that he eve! 


1, adtudlly read e individual * Ser wherelo eit wa 
1 inſerted. ee 8 

It was Sith deve We . Plainif, that 
1 he knew the Courſe of this Trade, that Money was 
, /cartied from that Place to Lands ar the ordinary. Pos of 
0 the, Carriage of other Goods. = 8 5 


6 


EY 1 or onen 


& The ury found - the Defendant. 5 

*. 5982 Motion fer a new Trial. Wh Conti 92 a *. 
1 Plaintiff denied the FaQs proued to Amgune to "HY 

« of a ſpecial Acceptance. 

4 They contended that a Core is "te, though 15 did 

« not know it was Money; and cited the Caſe in Aenne and 

00 Ventrit; and in Carthew : together with that in trange, Ff 
« where the Lord Chief Juſtice Kt held, that if a u +» 
; « be. delivered gene ally to a Cartier, he is anſwerable, Titebburns 3 
Ui « though not told there was Money in it: otherwiſe if he v. White. 


tain « aſks, and is anſwered in the e or e 8 19 8 . 

0. provided there be no Mone $a 55 

; « On the other ſide, they argued on the. Fred. of the | f 
no « Plaintiff and on the Advertiſement. > & 1 
ik « Lord Mansrixxp obſerved on the JO er Rep s 


be „ of a common Carrier for Hire Your m_ 


yh « Bailee.” And ſaid, „ 1 


be & This Action iis brought againſt a common Garnier. ; 10 

be BY « Warranty and Inſurance is in reſpe& of the Rewatd he RS 

: « to receive 2 and the Reward ought to be.. preportionable \. * 
vill WY © to the Riſque. If he makes a greater Warranty and inn. 
Wor „asse ke uſe more Caution, and 25 2 


« be at the Expence of more Guards and other Methods of 
ras 10 Security: and * therefore ought, i in Reaſon and Juſtioe, to * p. 437. a 


0h 1 have a greater Reward. Conſequently, if the Owner of  ,.», 
in te the Goods has been guilty of a Fraud "po 9g .. DO 
ed « ſuch Fraud ought to excuſe the carrier. . 2 
«© That as to the Caſes cited. from Alleyne. an Fo bis. 3 in ä 
gf „the former, the Judge allowed the Jury might conſider _ . +. 
at te the Fraud in the Damages; in the other, whatever might E 1 
1 te he thought of the reaſons on which the Carrier was held e 
at fable, it was allowed, that with all the other Facts of ie 
1 Caſe remaining, the Carrier would have been exeuſed „ 
be bas aid; that he dared not take charge of ws n nl 
© contained Mone. MN *  Carth. 48g; "2 
5 Phat the Caſe in Cartheww:was determined upon true Sir Joſeph : 


© I „Principles. There, two Bags were delivered to the Car- Tie ne 
e rier ſcaled up. The ſervant bf the Plaintiff told the De- 9 

et © feridant's. /Book-keeper it was 200 J. and deſired a Receipt 

for the Money: the Book-keeper gave a: Regeipt purport- 

ing *accordingly,/ and promiſing to deliver. them to * 


* © Daviret Exeter, on due d rl paying 40 ncht. for „ 
> % Carriage and "Riſque. © 119; 3 
*The Carrier being robbeation 'Hounſlow-Heath in the, Night . : 
time, paid 200/. to Davis agreeably to his Undertaking. 1 
„be Plaintiffs in iheir Action declared for 4504 and 


"WM © proved that full ſum to have been in the Bags at the tim | 
1 hee 6) were ee, . as 200 IJ. oh hs 
To xBFISD co", 3 


r. an; EY” Do Ghief Ju „ cb an . 
5 4 = anſwerable for no more than the 200 l. which he had {thy 
5 dy paid: his particular Undertaking and the Rewardextend- 


F ; 8 ing no farther, than to that. ſum? and the Defendant had a 


= 2488 o Verdict accordingly. 

1 e And in an Action l the Shak Car 8 a Caſe 
pd « „ Amal circumſtanced, there was the like Direction and 

4 the ſike Verdict. 

J VV That in the principal Caſe the Fraud i is mantel: ond 

the Advertiſement, Hand- bill, Price of Carriage of Money 

_ . from Birmingham, were, together with the Letters of hy 

1 * Plaintiff, circumſtances of Prefumption of Acceptance proper 

_— 1 F*-$0 be left to the Jury: and that, on the whole of this 

4 --,- 6 Caſe, the Plaintiff ought not to recover: and in this the 


4 "whom the two e Save their reaſons. 


& | de We l 
2 Tir. II. 220 ye gf {+ bob +" 

: , =4 * 81 n We, ; 

6 75 We are now to treat bricſly of the 8 Ust: and 
_— -< this is lending ſomething gratuitouſiy, which is to be ſpecifi 
_—_— : cally returned: this being Pe POR take 47 7. es re- 
PF. 3 + quices e en FFC | 

5 c f n is Fore. IA 


* 


1 We are to er next that Speck. of Baixas 
66 * which i Is terihed”? a Prxbox. . 


1937 #731 I OS OS. 
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« 85 — — 85. or . is an engagingof Goods * way 


e of ſecurity for the payment of a Debt. 
% This conſequently is a Bailment of muta eee 


TEE % which the Pledge being ſecretly taken from him by Theft 
is preſumptive Evidence: but for robbery he is not reſponſ- 

ble, if it be ſo loſt: unleſs ſpecial circumſtances appear of 
© his wantonly expoſing the Pledge, as Jewels, for inſtance, 

L. B. 79,81,2- «to the hazard of being thus forcibly taken from him: the 
* P. 439. Author of the Eſſay to which we have had ſuch “ conſtant 
8 & reoourſe upon this ſubje& hath clearly ſhewn the Doctrine 
„ of Lord Coke on this head to be neither conſiſtent with the 


; the hen apnea ones have not POE it. 


* 


e other Juſtices, Tales, Afton, and Wills, concurred; of 


„ and the PAwWNEE is anſwerable for ordinary Neglect: of 


* nature of the ſubject, nor with prior opinions: and that 
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cc Wee are led now 10 ah ſaſt Claſs of Bae, e „ _ Fa 


« that by Dxzyos1T : and the'principles on which this 5 
« cies of implied contract is ſtated by Sir William Fones ap- 


« pear to be perfectly diſtin and ſatisfactory; though the EM 5 "0 
« old Caſes and Obſervations of great 8 "ON them ET 


4 were in no alt . confuſed. \ . | Tr 3 


8 * 74 CITE bo FIR 
71.2 2 ＋ : ? 


« A 8 is | a Bailment of. Goods toe kept for tho I. B. my 


11 Bailor, without recompence. 


« As this is ſimply advantageous hos Baibr, and; neithen L . 20 1 ; 5 2 ; 3 


« beneficial to the Bailee as the bailment of Uſe, of hire, or 
« of pledge, nor implies ſkill as the commiſſion of | employment, * 
« the Bailee is anſwerable only for good Faith ; in which is 
© included the avoiding. of groſs Neglect: unleſs by volun- 


© tary application, or by ſpecial Agreement, be either impli- b 8. . 6 7 | 55 i ; 


* edly or expreſsly obliges himſelf farther, 


„ Oh the whole, it appears that a Balle of Uſe is 9 85 L. B, ne, ko 7 


« fible for flight Neglest; a Mandatary of employ is anſwera- 


ble for the ſtili and care preſumed in the Nature of the fub- I 5 N 


« jet; an Hirer, Pawnee, Workman for Hire, and one Who 
« undertakes cuſfody or conveyance for reward, are anſwerablses 


for Loſs by ordinary Neglect: a Depoſitary is liable in gene- = 


* ral for groſs Neghgence only. The Caſe of Inkeepert, and 
the much ſtronger one of Carriers, depend upon the par- 


« ticular Nature of their reſpeQive Buſineſs ; which is re- 5 
ſtricted by public Policy from the temptation of colluſive 
practices difficult to be detected, and! is fanny beg to 
«a ran De e e 
» | * 6 + 
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